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Supreme Court of Appeals of Virginia . 
AT RICHMOND. 
W. "\V. WILLIAMSON 
v. 
J. \V. WELLMAN. 
To the Honorable JfUdges of "the Su.pretne Cotwt of .Appeals 
of V i1·ginia: 
Your petitioner, vV. W. Williamson,. respectfully repre-
sents that he is aggrieved by a final judgment of the Corpo-
l~ation Court of Danville, entered a.t the December, 1929, 
~~erm thereof, in an action' of Trespass on the Case, wherein 
ot.l. W. Wellman w·as plaintiff and petitioner 'vas defendant. 
A transcript of the record in said action is exhibited here-
with, from 'vhich it will appear that J. W. Wellman, at the . 
• Tuly Rules, 19'29, of said Court, filed his declaration, alleg-
ing that on July 10, 1928, your petitioner was the owner of 
a certain dwelling house on Beauregard· Street, in the City 
of Danville, rented to certain tenants; that said plaintiff was 
a collector for the Home Beneficial Association, and in the 
eourse of his duties, he visited said _house on Beauregard 
Street, for the purpose of collecting insurance premiums 
from the tenants; that -attached to said house was a stairway 
for the common use of the tenants and persons lawfully on 
said premises by reason of their relat~ons to the tenants, and 
to said landlord Williamson; tha.t said Wellman, under the 
implied invitation of petitioner and two of his tenants named 
!Ielinda Owen and Allen Johnson, on .July 10, 1928, ascended 
said stairway for the purpose of collecting insurance pre-
miums, as aforesaid, from the tenants, lfelinda. Owen and· 
Allen Johnson; that it was the duty of petitioner to use rea-
sonable care to keep said stairway and porch in a safe con-
dition for the use of plaintiff under the implied invitation of 
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petitioner and his tenants; that petitioner neglected the duty 
owed to plaintiff as an invitee, of constructing and maintain-
ing said stairway and the porch at the top thereof in a rea-
sonably sa.fe condition, all of which was known to petitioner, 
hut not to said plaintiff, and that while said plaintiff was 
legallY. on said porch it collapsed, he was injured, and that his 
dainages amount to $25,000.00, all of which allegations are 
more specifically set out in the declaration. 
Your petitioner demurred to the declaration, but the de-
murrer w·as overruled by the Court, and petitioner filed a 
special plea which was sustained. The plaintiff then amended 
the process on which the suit was instituted in a.ccorda.nce 
with the plea. showing that the Home Beneficial Associa-
tion is the real plaintiff, because of the fact that it had paid 
to e.T. W. Wellman the compensation a"rarded him by the In-
dustrial Commission; whereupon, petitioner filed his plea 
of not guilty, together with his Grounds of Defense. · 
At the December, 1929, rrerm of the Court, after all the evi-
dence had been introduced and the jury had been instructed 
by the Court, they rendered a verdict ag·.ainst defendant for 
$10.000.00 an the Court refused to set it aside. -
Your petitioner charges that he 'vas greatly prejudiced 
during the trial ( 1) in the overruling of his demurrer to the 
declaration (2) by erroneous, misleading and confusing in-
structions given by the Court to the jury at the request of 
plaintiff (3) by the refusal of the Court to give instructions 
(a), (d), (e), (f), (g), (h), (j), (k) (1), asked for by the de-
fendant. and (4) by the refusal of the Court to set aside the 
verdict and enter up judgment for defendant. 
THE FACTS PROVED. 
Petitioner 'vas the owner of the dwelling house described 
in the declaration, ai1d it was in the charge of .T. L. Gravely, 
a real estate agent, who collected· the rents therefrom, and 
kept the property in repair. 
The house "ras so subdivided that it 'vas occupied on July 
10, 1928, by several separate tenants. The upper story of 
the building was entirely independent of the residue of the 
-house, and was entered from the rear of the house by an out-
side open stairway leading from the ground to a. small porch, 
on which two- doors opened, each door forming the entrance 
to a small apartment of ·tw·o rooms eacl1. These two apart-
ments were entirely separated from the residue of the house, 
and the stairway and the small porcl1 was solely for the joint 
W. W. Williamson v. J. W. Wellman. 3 
use of the tenants occupying these two small apartments, who, 
on July 10, 1928, were Melinda Owen, who occupied the south-
ern side, and Allen Johnson, who occupied the other side, and 
who jointly used and controlled the stairway and porch, for 
which each one of them wa.s chargeable with the rent of sev-
enty-five cents per week. 0 
No part of said stairway or porch was concealed, but '\VaS 
open and in full view of all persons who had to ascend them 
and go upon said porch, as to every part thereof. 
At the time these hvo upper apartments were rented to 
Melinda Owen and Allen Johnson, your petitioner 
0 
did not 
undertake to keep the apartments or the common -ap·p_roooh 
and porch appurtenant thereto, in repair, but each of these 
said tenants rented their respective apartments, with· the 
stairway and porch appurtenant thereto, as they stood at the 
time of the lease. 
J. L. Gravely, petitioner's agent, had caused the stairway 
and porch to be built by a competent carpenter, out of good 
material about one year prior to July 10, 1928 . 
Plaintiff alle.Qerl in his declaration that the timbers and 
beams were insufficient to support the stairway; that these 
beams were allowed to become rotten, a.nd were insufficiently 
attached to the walls of the building, all of which was known to 
defendant or could have been discovered by him in exercise 
of reasonabl~ care, but which owa.s not known to plaintiff and 
not aseertainahle by him. 
Plaintiff testified that he had been accustomed to visit these 
apartments every 'veek prior to the collapse complained of, 
and he testified tha.t neither on any of hi.s previous visits, nor 
on July 10, 1928, did he ever inspect the steps or platform, 
and that he made no attemps or efforts to learn the condition 
of said stairway and porch in respect to their safety. On page 
7 4 of his cross-examination, he admits tha.t he made no 
examination of the porch; that he did not inspect it at all. 
On page 78 in his re-direct examination and re-cross exam-
nation, plaintiff stated that he could have seen the trouble in 
the stairway if he had been looking· for it, but that he did 
not look for it. Plaintiff's companion, Giles, who went up 
the stairway on to the porch with him, and who fell with 
him, also states that the platform and stairway wa.s open 
and visible in all its parts, but that he made no observations, 
and went upon them without giving their condition a thought. 
Plaintiff alleged in his declaration that he visited the 
premises and ascended the stairway to the porch on the im-
plied invitation of petitioner as landlord, and of his two 
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tenants, the said Melinda Owen and Allen Johnson. These 
two were the only tenants in the two upper apartments to 
which the porch and stair way were appurtenant. These two 
tenants. were produced .by plaintiff as witnesses and both 
of them testified positively that petitioner did not undertake 
to keep the premises leased to them, including the stairway 
an:d p_orch, in good repair, and both of these two witnesses 
testified that the porch and steps were in a dangetous condi-
tion, and that they had known of this condition for a long 
time- prior to plaintiff's accident. Plaintiff testified (con-
trary to his declaration) that he went on petitioner's premises 
to see Emma Hairston, who was unlawfully staying with the 
tenant Johnson and Annie Mitchell, who is not named in the 
declaration, identified or connected with the premises. 
TI-IE TWO OPPOSING THEORIES. 
Plaintiff's Theory. 
The theory upon which the plaintiff bases his right to re-
cover is tha.t the defendant is the owner of a certain private 
dwelling house, ·subdivided into several apartments, occupied 
by tenants; that two of said apartments (entirely independ-
ent of the remainder of the house), were entered by· way of 
an outside stairway and a small porch, and that the said 
J. W. Wellman {plaintiff) by the implied invitation of peti-
tioner landlord, Melinda. Owen and Allen Johnson, his tenants 
occupying the aforesaid two apartments, ·ascended the stair-
way for the purpose of collecting insurance premiums from 
the said ~{elinda Owen and Allen Johnson, and that it was 
the duty of petitioner landlord to keep said premises reason-
ably safe and sound for the use of plaintiff, as an in~plied 
invitee of the l-andlord, and the two said tenants; that peti-
tioner landlord violated his duty in this respect and did not 
keep the stairway and porch in good repair, and by reason 
thereof, plaintiff was injured. 
There is only one count in the declaration and the fore-
going theory is the only basis upon which recovery is sought. 
Theory of Defense. 
The defense is based upon the theory that pla.iniff was not 
an invitee of defendant; that there was no privity of estate 
or contract between him and defendant, and defendant owed 
no duty except tha.t due to a licensee. 
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There was no negligence in the construction and mainte-
nance of the stairway and platform; 
That defendant landlord leased the premises in question to 
the tenants in said two apartments, Allen Johnson and Me-
linda Owen, as they were at the time of the lease, and made 
no promise to make repairs owed them no duty to do so, 
and, according to the allegations in the declaration, plaintiff 
stood in their place, and could claim nothing more than they 
could: The condition of the premises complained of was 
obvious and in full vie'v and well-known to the tenants, 
Owen and Johnson, and plaintiff in this respect can stand 
in no better place than said tenants; 
That plaintiff and the tenants, Allen Johnson and Melinda 
Owen, had actual knowledge of the condition of the stairway 
and platform, and used them at their risk, and also in this 
respect, plaintiff must stand in their shoes; 
That the injury suffered by plaintiff 'vas due to his own 
negligence, according to his own declaration and testimony; 
That there was no defect in the premises, known to the 
defendant. 
FIR.ST ERR.OR ASSIGNED. 
. ·~, 
The first errer assigned is that the Court erred in over-
ruling defendant's demurrer to the declaration. 
The right of recovery in the declaration is based entirely 
upon the allegation that petitioner ,·~,ras on said premises as 
an invitee of the tenants, Allen Johnson and ~Ielinda. Owen, 
and as such invitee, was injured. 
Under these circumstances, the plaintiff stands in the 
shoes of these h 1lO leasees or tenants, with respect to their 
their relations to petitioner, and the declaration fails tQ allege 
that defendant undertook to keep said premises in repair; 
or tha.t said premises were not in as good repair as they 
·were at the time of the letting thereof to Allen Johnson and 
~felinda Owen, tenants; or that any guaranty or other under-
taking was entered into by petitioner with his tenants, Owen 
· and Johnson, at the time of letting, as to the constn1ction, 
condition, or maintenance of said premises; or that the al-
leged rotten condition and defective construction of the stair-
way and platform was not known to the tenants, Johnson 
and Owen, at whose invitation plaintiff. was on said premi-
ses, and on whose rights plaintiff bases his claim against 
defendant. · 
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Berlin vs~ lV all, 122 V a. 425, 95 S. E. 294. 
, Andrews vs. William.s, 78 N. E. 737 (Mass.)~ 
Blooja1·b vs. Drooker, 146 N. E. 242 (Mass.). 
TiJTeber vs. Shertnan, 150 N. E. 89 (Mass.). 
The demurrer should have been sustained, because of any 
one of the above deficiencies. 
SECOND ERROR ASSIGNED. 
Plaintiff'.s Instnt.~tion No. 1. 
The principal vice of the instructiop is that it is in conflict 
-with the allegation in the declaration that plaintiff was on 
said premises as the invitee of the tenants, Allen Johnson 
uud Melinda Owen, on which allegation he bases his right of 
recovery. This instruction advises the jury that if plaintiff 
went on the stairway and platform for the purpose of collect-
ing insurance premiums from Emm1.a Hatin;ton, then de-
fendant, at that time, owed to the plaintiff the duty of exercis-
ing reasonable care, etc. 
The evidence shows that Emma Hairston was not a tenant 
of defendant, and plaintiff does not claim in the declaration · 
to be an invitee on said premises throu,qh her. 
The relationship between Emma Hairston and Allen John-
·Son was of a doubtful character and there 'vas no relation-
ship or privity of contract of any kind betwen petitioner 
and Emma Hairston~ under which plaintiff could claim to be 
an invitee on petitioner's premises. 
It was harmful error in the Court to place the duty upon 
petitioner of caring for the safety of plaintiff, because of his 
connections with Emma. Hairston, with whom petitioner luul 
no relations, and direct a verdic.t against petitioner, if the 
jury· should believe that he had failed to maintain tl1e premi-
ses in a safe condition, regardless of ·whether he owed this 
duty or not to Allen Johnson. This duty was not o·wed to the 
tenant, Allen Johnson, and surely it 'vas not owned by peti-
tioner to Emma Hairston, unlawfully cohabiting with him, 
and to whom defendant owed no duty. 
TIDRD ERROR ASSIGN~D. 
Plaintiff's Instruction No 2. 
This instruction, like No. 1. fails to consider tile relation-
ship between petitioner as hi.ndlord and the tenants, Allen 
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Johnson and Melinda Owen, and the duties growing out of 
this relationship. The two upper apartments and porch 
thereto, whi~h fell, are just as separate and independent from 
the several other apartments, entered from the other side 
of the building, as if they were not in the same building. 
Yet this instruction tells the jury that if the defendant leased 
to several tenants distinct portions of the buidling and that 
the platform and stairway 'vere for the common use of these 
several tenants, then it was defendant's duty to keep them in 
a safe condition (for everybody). It does not confine de-
fendant's duty to the two tenants, Owen and Johnson, in the 
upper apartments, but confounds them with all the tenants in 
other distinct apartments, and applies defendant's duty · 
generally instead of to only those to whom he owed a duty, 
and through 'vhom plaintiff bases his claim. It is in confl.iet 
with No. 1, which bases plaintiff's rights to be on the premi-
ses through Emma Hairston, who was not a tenant. It is 
in conflict with Instruction (b) given for defendant, as to a 
latent defect. It is also defective because it gives only an 
abstract rule of law, which the jury could not apply to the 
declaration and the evidence introduced to support it. 
1vfonotype on pages 43 and 44 her~ 
FOUR.TII ERROR ASSIGNED. 
Plaintiff's Inst'I"Uction No. 4. 
There are several theories of the defendant's defe~se, ·which 
"1"ere deducible from the evidence and the law, upon which he 
might not be liable, to-wit: (1) Defendant did not undertake 
to do any repairs, and as the premises were in the same condi-
tion of repair at the time of the jnjury as at the date of the 
letting, defendant is not liable. 
Berl·in vs. Wall, 122 Va. 425, 95 .S. E. 294 . 
.Andrews vs. Williams, 78 N. E. 737 (Mass.). 
Bla'ufa-rb vs. Drooker, 146 N. E. 242 (Mass.). 
Weber vs. Sh.ertn(lln, 150 N. E. 89 (Mass.). 
( 2) The hvo tenants, Owen and Johnson, through who sa 
rights he claims to be an invitee on defendant's premises, had 
notice of the alleged defective condition and said they com .. 
plained thereof to defendant's agent Gravely. Plaintiff stood 
in the shoes of these two tenants and cannot recover. 
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Berlin vs. Wall, 122 Va. 425, 95 S .. E. 394 (5). 
Davis Bakery vs. Dozier, 139 Va. 628, 124 S. E. 411 (8). 
(3) If the defect complained of was a latent one, of which 
defendant had no notic.e, plaintiff could not recover. 
Then those three plausible (if not conclusive) theories ren-
der the application of the doctrine of res ipsa loquitur, in this 
Instruction No. 4, plain error. 
Ri'gsby ·vs. T1·itton, 143 Va. 903, 129 S. E. 493. 
This instruction on the burden of introducing evidence ad-
mitted argument by counsel to the jury that the accident it-
self was sufficient upon which to find for the plaintiff, and 
the burden was cast upon the defendant to introduce evidence 
showing or satisfying the jury that he was free from negli-
. gence. This instruction was not only an incorrec.t statement 
of a principal of law, but was very confusing to the jury, in 
the light of the other instructions given. The error was 
plain, very harmful and the ''saving clause'' at the end of the 
instruction did not cure its vice. 
Tidewater Stevedore Co. vs. Lindsay, 136 N'a. 88, 116 S. E. 
377. 
The application of n~s ipsa loqu,.itur is inexcusable error, 
because it tells the jury that they may find for the plaintiff, 
on this presumption, without any reference to the facts proved 
tending (if not actually) to establish contributory :t;1egligence. 
FIFTH ERROR ASSIGNED. 
Platin .. tiff's Instruction 'flo. 5. 
This instruction is merely abstract law pertaining to the 
relationship of principal and agent, which is not denied. But 
the application of this instruction to the allegations of the 
declaration and evidenee produced to sustain them is mate-
. rially harmful. Like Instructions Nos. 1, 2 and 4, given for 
the plaintiff, this instruction No. 5, disregards the alleged 
relationship between landlord, petitioner and plaintiff as an 
invitee through the alleged tenants, Allen J' ohnson and Me-
linda Owen, which ~lleged relationship is the basis of this ac-
tion. If the alleged relationship existed, the tenants, Johnson 
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and Owen, leased said premises as they were at the time of 
the lease ; the landlord undertook to do no repairs and the 
premises were in the same condition at the time of the acci-
dent, in which they were at the time of the letting; and the 
notice referred to in this instruction No. 5 implies to the jury 
that such notice would make petitioner liable whether it was 
his duty to keep the premises in repair or not, and it imputes 
to Williamson negligence merely because the tenants, Allen 
Johnson and Melinda 0'\ven, complained to his agent of re-
pairs which he was not called upon, under his duty to them, 
to do. This instruction disregards petitioner's defense (1) 
that plaintiff stood in the shoes of his alleged invitees, John-
son and Owen, who claimed to know of the alleged defects 
and complained thereof ; ( 2) and that the porch was in as 
good condition at the time of the injury as at the time of 
the accident, and that this is all that can be required of him. 
SIXTH ERROR ASSIGNED. 
Defendant's Instructions Refused. 
The error in refusing to give, for defendant, Instructions 
(a), (d), (e), (f), (g), (h), (j), (k) and (1) is as follows: 
If plaintiff had any rights of recovery against defendant 
it must be founded upon the allegations of his declaration. 
The declaration alleges that plaintiff was on defendant's 
property as an invitee through the particular tenants thereof-; 
Allen Johnson and Melinda Owen, and through this relation-
ship, he attempts to show that defendant owed him the duty 
of keeping the premises safe. . 
The purpose of these instructions was to inform the jury 
of the duty o"red by defel).dant to plaintiff, growing out of 




This instruction refused, was intended to inform the jury 
more in detail of the duty of plaintiff to exercise care for 
his own safety than was contained in (c), which was given. 
Plaintiff had testified that upon going on the platform, he 
"didn't inspect it at all''. Defendant was entitled to have 
the jury know that plaintiff could not close his eyes and ears 
to open and obvious conditions, and claim that such conduct 
was reasonable care. 
~--~---
10 Supreme Court of Appeals of Virginia. 
INSTRUCTION (d). 
Plaintiff'·s witness, Allen Johnson, had testified that he was 
a married man, separated from his wife, and that Emma 
Hairston was living with him in his apartment. Plaintiff al-
leged in the declaration that Emma Hairston was a tenant of 
defendant, but did not attempt to prove it, and defenda~t's 
agent, J. L. Gravely, testified that he did not rent to her. The 
burden was on pJ.aintiff to make out his case, and if he was 
trying to make plaintiff an invitee on the premises, through 
Emma Hairston, then defendant had the right. to have the 
jury instructed to the effect that if plaintiff was on the premi-
ses not to see either of the two tenants, but Emma Hairston, 
and that she was unlawfully thereon, without the consent or 
knowledge of defendant or his agent that plaintiff was a mere 
licensee and could not recover. 
INSTRUCTION (e) and (f). 
The evidence is clear that defendant did not undertake to 
do any repairing of the premises. for any of said tenants, 
at the time of letting," and, with the burden on plaintiff to 
prove it,. no evidence was introduced by hi_m to show that the 
premises were jn any worse condition at th~ time of the in-
. jury complained of than they were a the time of letting. U n-
:der these conditions, even if plaintiff was an invitee on the 
·premises, through the tenants, Johnson and Owen, he cant:Iot 
·recover and defendant was entitled to have the jury so in-
struc.t~d. 
INSTRUCTION (g). 
If it wa.s possible for plaintiff to be an invitee on said premi-
ses, through the tenant, Allen Johnson, by virtue of plaintiff's 
relations to ,Johnson 'through Emma. Hairston, then defend-
ant was entitled to this refused instruction (g), because (1) 
.Johnson testified that he knew of the alleged unsafe condi-
tion of the pre~ises, and complained of it; (2) because the 
evidence proves that every part of the stairway and porch 
was open and obvious to any one going upon them, and plain-
tiff himself admitted that if he had looked for the condition 
he could have seen it. 
~ ------ ----~ ----------
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INSTRUCTIONS (h), (j) and (k). 
Plaintiff had alleged in his declaraton a bad condition of 
the premises that defendant could have known of it, if he 
had exe:r;eised ordinary care, and testified that he himself 
could have discovered the condition of the premises if· 'he· 
had looked. He visited. the place weekly. Yet he and his 
companion Giles, who weighed 218 pounds, together went on 
this porch, :when tubs of water w.ere on it. Under this in-
struction defendant had the right to have these items of con-
tributory negligence weighed by the jury. 
INSTRUCTION (1). 
Plaintiff, in his declaration, alleges that he was on the 
premises as an invitee of Allen Johnson and Melinda Owen, 
.tenants. The proof shows that he had no business with 
either of these two tenants, who jointly used and controlled 
the steps and porch. Plaintiff's testimony was that he. was 
on the premises to see Emma Hairston, and Annie Mitchell, 
neither of whom were tenants, and through neither of whom 
plaintiff claimed to be an invitee on the premises. Plaintiff 
alone names her and says she lived with Melinda Owen. 
On his cross-examination he said that Annie Mitchell ·some-
times left her money with Shack and his wife, and "some 
time~ she would be upstairs''. Melinda· Owen, plaintiff's 
witness, testified that the OJ;Lly persons in the two apartments 
''upstairs'' were Allen Johnson, Emma Hairston ·and her· 
self. Gravely, who had charge of the premises, as ag~nt, 
testified that he did not rent to Emma Hairston or Annie 
Mitchell whom he had never ·Seen. The defendant did not 
know any of these people. 
Defendant's theory was, after the evidence was in, that " 
plaintiff was merely a licensee, and that defendant owed him 
no duty, as neither he nor his agent kne'Y that he went on the 
premises. Therefore, defendant was entitled to have the 
jury instructed as requested in Instruction (1) refused. 
SEVENTH ERROR ASSIGNE:P. 
Refusal to set aside Verdict. 
The grounds upon which the verdict was asked to be set 
aside, and judgment entered for defendant,. are shown in 
twelve specifications, in Certificate of Evidence No. 5. 
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After reading the declaration and the evidence, given in 
Certificate No. 6, it will appear that each one of the twelve 
grounds, on which the motion to set aside the verdict was 
based, was sufficient and that the verdict should have been 
set asi~e and judgment entered up for defendant. 
THE LAW. 
In Virginia and Massachusetts in the absence of a cove-
nant, the Common Law prevails as to the relations between 
landlord, tenant and invitees or licensees. In the above case 
of Berlin vs. Wall, the Virginia Court of Appeals approved 
the law as it is viewed in Massachusetts in the case of a com-
mon stairway. The law pertinent to the facts in the case 
before the Court may be briefly stated as follows: 
A landlord is not liable for· injuries caused by rotten con-
dition of a common platform which was evidently in that 
condition at the time of lease. The duty of the landlord is 
merely to keep the premises in such condition as they were 
in at the time of the letting. The landlord does not warrant 
the :fitn,ess. The tenant takes the premises as he finds them. 
Quinn vs. Perharn, 23 N. E. 735, .151 Mass. 99. 
Maynihan vs. Allyn, 38 N. E. 497, 162 Mass. 245. 
Andrews vs. Williamson, 78 N. E. 737, 193 !Mass. 92. 
Bloofarb vs. Drooker, 146 N. E. 242, 251 Mass. 201. 
Berlin vs. Wall, 95 S. E. 3944, 122 Va. 425. 
Smith vs. W olsiefer, 89 S. E. 115, 119 Va. 24 7. 
Widmar ·vs. Healy, 159 N. E. 874, 247 New ·York 94. 
If the plaintiff was on the premises in behalf of a tenant, 
as ·alleged (not proved), he stands in the shoes of the ten-
ant, with respect to his right to recover from the lessor. 
Cary vs. Klein, 155 N. E. 868, 259 Mass. 90. · 
Lack vs. McMahon, 150 N. E. 225, 254 Mass. 366. 
Piazzano vs. Shum(}JJ'b, 118 N. E. 229, 229 Mass. 120. 
Smith vs. Wolsifer, 89 S. E. 115 (7), 119 N'.a. 247. 
If the alleged defects could have been discovered by the 
tenant, by a reasonable inspection thereof, landlord is not 
liable for injuries resulting therefrom. The invitee of 
tenant stands in his shoes. 
W. vV. Williamson v. ;J. W. Wellman. 
Quinn 'vs. Perha'm, 23 N. E. 735, 151 Mass. 99. 
Maynihan vs. Allyn$ 38 N. E. 497, 162 1\{ass. 245. 
Berlin vs. Wall, 95 S. E. 394, 122 Va. 425 ( 5). 
Davis Bakery vs: Dozier, 124 S. E. 411 (8), 139 :Va. 628. 
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A bare licensee, that is, one who is permitted by passive 
acquiescence of the owner to come on the premises, for his 
own purposes, takes upon himself all the risks attached to 
the place. 
Kiser vs. Colonial Coal & Coke Co., 79 S. E. 348, 115 Va. 
346. 
CONCLUSION. 
The principals of la'v pronounced in the foregoing cita-
tions pertaining to the mutual duties and relations between 
invitee and lessees on the property of an owner through the 
invitation of tenants thereon, were not taken into considera-
tion by the Court at the trial of this case. 
The overruling by the Court of defendant's demurrer to 
the declaration, forced defendant into the trial of an action 
for damages against him by plaintiff as an alleged invitee 
of two named tenants, Allen Johnson and ~Ielinda Owen, 
wherein the plaintiff was allowed to proceed in the trial and 
recover damages for injuries resulting from a failure of the 
landlord to repair; without alleging that the premises were 
in worse condition at time of injury than a.t time of letting; 
without ·any covenant or guaranty as to the fitness of the al-
leged premis·es for the purposes for which they 'vere rented; 
and in which the declaration failed to a.llege that the bad 
condition of the premises, complained of, was not known 
to the tenants, Owen and Johnson, through whose right 
. plaintiff was on the premises. 
Under the instructions given, the plaintiff 'vas allowed to 
ignore the declaration, wherein his right of action was based 
on his relations as invitee of the tenants, Owen and Johnson, 
and to base his right of recovery merely upon the abstract 
theory that defendant owed him, a stranger, the duty of caring 
for his safety, regardless of the relations alleged, and act-
ually existing. · 
Under the instructions given, plaintiff was allowed to base 
his right of recovery on a supposed (not alleged) duty in 
defendant to care for the safety of plaintiff, because he visited 
the premises to see Emma. Hairston or Annie Mitchell, neither 
I 
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of 'vhom was a tenant, and through neither of whom plaintiff 
claimed to he an invitee. 
Under the instructions given for plaintiff, he was allowed 
to recover regardless of whether the stairway and platform 
was in as good condition at the time of the injury as it was at 
the time of the letting. He was allowed to recover notwith-
standing there was no covenant by plaintiff to make repairs, 
or that the stair,vay and platform were fit for the purposes 
for which they were let; without regard to the fact that the 
tenants, Owen and Johnson, claimed to have notice of the al-
leged defects. 
In refusing the instructions, for which defendant asked, the 
plaintiff was allowed to recover on a ·basis of ~he duty of a 
landlord to an invitee of a tenant; without being subject to 
any of the legal duties and restrictions binding upon such in-
. vi tee. If he bases his action on this relationship, he must 
also be subject to the law growing out of it. 
The rules of law, above referred to, governing the mutual 
relations between an owner and invitees on his premises, 
through tenants, were ignored in the instructions given for 
plaintiff and in refusing Instructions (a), (d), (e), (f), (g), 
(h), (j), (k) and (l), asked for by defendant. 
· Even if there had been no error in the instructions, the 
plaintiff, by his own admissions, as a matter of law, was guilty 
of contributory negligence. After alleging the negligent con-
struction and rotten co:pdition of the premises, the plaintiff 
admitted that he made no inspection of the stairway a.nd 
porch, and that he could have seen this unsafe condition if he ' 
had looked. This same failure to inspect the premises be-
fore going up them was condemned definitely in the above 
cited case of Davis Bakery vs. Dozie.'r, 139 Va. 628, 124 S. E. 
411 (8). In that case, the plaintiff's recovery was barred he-
cause of the same neglect to look admitted by Wellman. 
The doctrine of ~res ipsa loquitttr applied in lq.struction No. 
4, given for plaintiff, has no place in this case 'vhere evidence 
was available to show negligence of plaintiff himself; .where 
the collapse might have been due to latent defect not known 
to defendant; there the defendant would not be liable if the 
premises 'vere in no worse condition at the time of the acci-
dent than at the time of the injury; where tenant, in whose · 
interest (if any) plaintiff was on the premises, had notice of 
the unsafe condition, through both Owen and Johnson, the 
only tenants of the apartments approached by the stairway 
and platform; and the instruction 'vas very confusing to the 
~~ . 
-----------------------------------~ 
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Your p.etitioner submits that the foregoing action of the 
Court in overruling his demurrer. to plaintiff's declaration; 
in taking from the jury the issue made by the pleading, by in-
structions, and in refusing to set aside the verdict on any of 
the grounds submitted, makes it improper for the verdict and · 
judgment, complained of, to stand. 
This petition is hereby ·adopted as petitioner's brief, and 
a copy thereof 'vas delivered to Messrs. Carter & Talbott, 
counsel for plaintiff, in the trial court, on the 1st day of J any., 
1930. 
Wherefore, your petitioner prays that a writ of error and 
supersedeas may be granted him; that said judgment may 
be reversed and judgment' enteted up fo-r. him . 
.. 
And your petitioner will ever pray, etc. 
W. W. WILLIAMSON, . 
By MEADE & MEADE, Counsel. 
·Virginia, 
City of Danville, to-wit: 
We, the undersigned Attorneys at Law, practicing in the 
· Supreme Court of Appeals of Virginia, do certify that, in our 
opinion, there is error in the judgn1ent complained of in the 
foregoing petition, for which said judgment should be re-
viewed and reversed. 
JULIAN MEADE, 
A.M. AIKEN. 
Counsel presenting this Petition desire to state orally the 
reasons for revie,ving the judgment complained of. 
MEADE & MEADE. 
J any. 1, 1930. 
Danville, Virginia, December 30, 1929. 
To Messrs. ·carter & Talbott; Attorneys for J. W. Wellman: 
This is to certify you that we shall apply to Otis Bradley, 
Clerk of the Corporation Court of Danville; on December 30, 
16 · Supreme Cour.t of Appeals of Virginia. 
1929, for a transcript of the record in the case of J. W. Well-
man v. W. W. Williamson. 
·MEADE & 1\IEADE, 
Attorneys for W. W. Williamson. 
Received J any. 11, ·1930 . 
. Writ of error and supersedeas awarded. Bond $12,000.00. 
January 17, 1930. 
In the Supreme Court of Appeals of Virginia. 
J. W. Wellman 
vs. 
W. W. Williamson. 
REBUTTAL BRIEF OF DEFE·NDANT. 
i 
The reply brief of plaintiff exemplifies the errors com-
plained of in the petition for appeal by attempting to sustain 
the verdict ·and final judgment in his favor upon a theory quite 
different from the case attempted to be set up in the declara-
tion. 
THE DEMURRER. 
The plaintiff having based his right of action upon an al-
leged violation of the duty of Williamson as landlord to him 
as an invitee of the two tenants on the premises of the de-
fendant, he must stand upon, and also be subject to, the mu-
tual duties legally existing between the landlord and such an 
invitee. 
·The declaration further alleges that the stairway was for 
the use of the tenants and of all persons on said premises by 
reason of their relationships to said tenants or to the landlord, 
and that Wellman was on Williamson ''s premises upon the 
implied invitation of Williamson as landlord, and at the invi-
tation of two named tenants, Melinda Owen and Allen John-
son; that _it was the duty of Williamson to keep the stairway 
and platform reasonably safe for 'the use of plaintiff as an 
invitee of Melinda Owen and Allen Johnson; that Williamson 
violated this duty by allowing the stairway and platform to 
W. W. Williamson v. J. w·. Wellman. 
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become unsafe in the particulars mentioned, but that the un-
safe condition \vas not known to plaJintiff when he made use 
of the stairway; that plaintiff went on srud stairway and plat-
form; that it fell and he was injured. 
It is submitted tha.t these allegations do· not show a good 
cause of action in plaintiff against the defendant as an in-
vitee of either one of the two tenants, Melinda Owen and Al-
len Johnson. The plaintiff stood in the shoes of these two 
tenants as to any rights which he might have against William-
son as the landlord. 
Therefore, the test of the sufficiency of the declaration is 
whether or not the tenants, 1\llelinda Owen and Allen Johnson, 
had a lawful cause of action against Williamson under the 
allegations. If these two tenants did not, under the allega-
tions of the declaration, have a good cause of action, then 
plaintiff has none. ~'he declaration is insufficient because (1} 
it does not allege that Williamson agreed to keep the stairway 
and platform in repair when he rented to Owen and Johnson. 
Without such agreement, these tenants took the premises as 
they stood at the time of the letting; (2) the declaration does 
not allege that the landlord, in any way, warranted the condi-
tion of the stairway, nor is it alleged that the stairway and 
p~atform was in a worse condition at the time of the accident 
than it was at the time of the letting; (3) the declaration al-
leges that plaintiff had no notice of the unsafe condition al-
leged, but it fails to allege that the tenants, Allen Johnson 
and Melinda Owen, through whose invitation, he was on the 
. premises, did not know the condition of the premises com-
pained. Either one of the above insufficiencies is fatal to 
the declaration. 
FACTS. 
We cannot agree with counsel for Wellman in their reply 
brief as to the facts established by the evidence, nor do we 
agree with them upon their application of the law to the fac.ts 
or to the evidence. 
The only evidence as to what specific property was leased 
by 'V'illiamson to Allen Johnson and Melinda Owen, the only 
tenants in that part of the house to which the stairway and 
platform was appurtenant, is given by Gravely, Williamson's 
agent, on page 94 of the record. His uncontradicted testi-
mony is that the stairway and platform were included in the 
respec.tJve leases to Allen Johnson a.nd 1\telinda Owen, and 
that these two tenants had possession of and control of the 
,-------- ----
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platform and steps. No other tenant had any use or need of 
this platform and steps. 
On page 95 of the record Gravely testified that there was 
no undertaking by Williamson at the time of the letting to re-
pair the pla.tf orm, a.nd this. evidence is not contradicted by 
Wellman, or his witnesses, who were tenants, and in a posi-
tion to testify to this fact. ·The unavoidable conclusion from 
this testimony is that possession and control over the plat-
form passed out of Williamson into these two tenants, Owen 
and Johnson, through whom plaintiff claims to have been an 
invitee on the property. 
The platform was in the same condition at the time of the 
acident as it was at the time of the lease. 
Gr~vely-Page ·95 of the record. 
Owen and Johnson were the only tenants in the upper story 
to which the platform was appurtenant. 
Gravely-Page 8'7: of the record. 
Johnson-Pages 61-2 of the record. 
Owen-Page 59 of the record. 
Both tenants, Owen and Johnson, claimed to have notice 
of an unsafe cmidition of the platform and steps for a week 
or more prior to the accident. -
Johnson-Pages 62 and 64 of the record. 
Owen-Pages 55, 57, 58 and 60 of the re~ord. 
Although Wellman alleged in his declaration that l1e went 
on defendant's property at the invitation of Allen Johnson 
and ~Ielinda. Owen, after these hvo tenants testified tha.t they 
knew of an unsafe condition of the property, he testified that 
he went upon. the premises to see two women, one named 
Emma Hairston, who was living with Johnson, a married man 
separated from his wife, and Annie Mitchell, whom he claims 
lived with Melinda Owen, contrary to the evidence of Gravely, 
Johnson and Owen. . 
The evidence shows that Wellman had no business with 
either. the tenant Johnson or the tenant Owen. 
Johnson-Page 65 of the record. 
W elman-Page 69 of the record. • • 
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The admissions by the plaintiff Wellman, in his testimony, 
bearing on -his contributory negligence is found on pages 7 4 
and 75 of the record in the following questions and answers: 
Q. Did you make an examination to see if it was safe Y 
A. No. 
Q. Did their appear to be anything dangerous about it 
A. Well, I didn't inspect the place. 
Q. You didn't inspect it at all? 
A. I didn't inspect it at all. 
Q. Aren't the steps all open Y 
A. Yes, sir. 
Q. It is all open, isn't itY 
A. Yes, sir. 
On page 78 of the record, on re-cross examination of W eli-
man, the following questions and answers are found! 
Q. If you had been going down there to collect insurance 
and had taken the trouble to look up under there, you could 
l1ave seen anything wrong with itT . 
A. Well, I don't know. I didn't see it. 
Q. If you had been the landlord, from your point of view, 
you could have seen it, couldn't you~ 
A. If I had been looking, I could have seen it. 
Q. You didn't hunt for itt 
A. No, sir. 
We consider the above uncontradicted testimony-and admis-
sion of the plaintiff to constitute facts established in the evi-
dence. 
ASSIGN1viENT.S OF ERROR. 
Under this heading, counsel for plaintiff, in his reply brief, 
passes over the errors complained of as to instructions given 
for the plaintiff, and as to those asked for by the defendant 
and refused, except Instruction No. 4 in relation to the doc-
trine of res ipsa loquitttr. We adhere to the position which 
we have taken in the petition for an appeal on all of these 
assignments of error, and as only special reference was made . 
to Instruction No. 4, given for plaintiff, we reiterate that 
t.he doctrine of res ipsa loquitur in this case would be utterly 
in conflict with the right of the jury on the evidence to find 
under proper instructions (1) that plaintiff claimed to be on 
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the premises as an inviteee of the tenants named, stood in 
their shoes, and coul.d not recover because these two tenants 
claimed to have full notice of the unsafe condition and be-
cause the premises were in the same condition at the time of 
the accident in which they were at the time of the letting. 
(2) The jury might have found that the unsafe condition was 
a latent defect not known to the landlord. ( 3) The jury might 
even have found tha.t the plaintiff was on the premises dis-
connected with the interests of any tenant and therefore a 
mere licensee. (4) The jury might have found that the defend-
ant used reasonable care in caring for his property and is 
not liable. All of these probable verdicts were destroyed by 
the giving of Instruction No. 4 .. 
lVl.i\.S~ACfiUSET.TS CASES CITED NO·T APPLICABLE. 
, 
Under this heading, counsel for plaintiff, in their reply 
brief, claim that all of the Massachusetts cases cited com-
plained of a mode of construction and not defect in construc-
tion. These cases cited by plaintiff, in his petition for an 
appeal, were cited because it was thought that they were es-
pecially applicable to the facts in this case involving common 
stairways, common hallways, common approaches, in some of 
which the control and possession was not ·as much in the ten-
ant as in the case before the Gourt. 
We also think the Virginia cases cited in the petition of 
Smith vs. Wolsifer and Berlin vs. TV all are in harmony with 
the Ma:..ssachusetts cases cited, and that they settle rules of 
law applicable to the case sought to be made out in the dec-
laration. 
From a casual reading of all the citations made by counsel, 
in their reply brief, the rules of law involving the duty of a 
landlord either to invitees of tenants, or licensees, was in-
volved and acted_ upon. In the present case before the C'ourt, 
the plaintiff, in his declaration, base his rights upon the law 
governing this relationship between the owner of property 
and invitees and licensees thereon, a.nd the duties of the land-
lord in such cases owed to an invitee; but, upon a trial of the 
case, the plaintiff abandoned that law and the case is actually. 
tred regardless of the relationship referred to ·between the 
owner and an invitee on the property and the duties growing 
out of this relationship. The defendantwas deprived of the 
right to require of plaintiff the correlative duty owed by him 
to the owner of the property and the instructions to the jury 
fixed upon defendant the unqualified duty of exercising· rea-
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sona.ble care for plaintiff's safety whether he was an invitee, 
a licensee or a trespasser. 
CONTRIBUTORY NEGLIGENCE. 
If plaintiff had made out a good case against defendant, he 
would not be entitled to a judgment on the verdict, because 
of admitted contributory negligence, shown in the quotations 
above from his testimony. 
In the Virginia cases cited in the petition of Davis Baket·y 
vs. Dozier, it 'vas distinctly decided that if the alleged defects 
could have been discovered by the tenants by a reasonable 
inspection thereof, the landlord is. not liable for injuries re-
sulting therefrom. Citations in the opinion given in that case 
show less contributory negligenoo than in this case. The 
plaintiff vVellman charges Williamson with identically the 
same kind of neglect of which he was guilty and after admit-
ting his own failure to make any kind of inspection at all, and 
without even attempting to look a.t the premises on which he 
was about to enter, as it was his duty to do, he charges Wil-
liamson with ability to have discovered the unsafe condition 
of his premises by a reasonable inspection thereof and asks 
for a judgment against Williamson for failure to use that 
care; in fact, the same kind of failure to use care of which 
he himself was guilty. 
· :viRGINIA: 
Pleas before the Judg·e of the Corporation Court of Dan-
ville, at the Courthouse thereof, on the 13th day of Decem-
ber, 1929. 
Be it remembered, that heretofore, to-wit: At rules held 
in the clerk's Office of the Corporation Court of Danville, on 
the Third 1\Ionday in July, 1929, came J. W. Wellman, by his 
Attorneys, and filed his declaration against W. vV. William-
son, which declaration is in the following words and figures, 
to-wit= 
''DECLARATION.'' 
J. W. Wellman complains of W. W. Williamson of a plea of 
trespass on the case, for this, to-wit: . 
. That on the lOth day of July, 1928, and for many years 
prior thereto the said ,V, ,V. Williamson was the owner of a 
,..-------~~~~---~- ·------ ~~~-~- -- -· .~~-------
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certain dwelling house and lot on B:eauregard Street in the 
City of Danville, Virginia, known as No. 719 on said street; 
that on said date, to-wit: ,July 10, 1928, and for several years 
prior thereto .T. W. Wellman was engaged in business in the 
City of Danville as an employee of the- Home Beneficial As-
sociation as a collector for said company; and. on said date, 
in the course of his duties, he visited the aforesaid premises. 
That on said date, to-,vit: on July 10, 1928, there was 
attached to the building owned by W. W. Williamson as 
above set out, a wooden stairway, leading from the ground 
to the second floor of said building, which said stairway was 
owned and maintained by the said W. W. Williamson, as an 
approach to the upper stories of said building for the com-
moJI use of the .several tenants then occupying the said build-
ing, to-wit: Melinda Owen, Allen Johnson, Emma 
page 2 } Hairston, Shack Wilton, and Nancy , like-
wise for the common use of all persons la,vfully on 
said premises by reason of their relations to the said tenants 
or to the said landlord, W. W. Williamson. 
And the said J. W. Wellman by the implied invitation of 
the said W. W. Williamson and. by the· implied invitation of 
Melinda Owen and Allen Johnson, tenants therein, came upon 
the said premises and ascended the said stairway and common 
approach for the purpose .of collecting insurance premiums 
from the said :Melinda Q'ven and Allen Johnson, as it was 
his right and duty to do. · 
And at that time it became and was the duty of the said 
W. W. Williamson to maintain the said stairway and the 
platform at the head thereof in a reasonably safe and sound 
condition for the use of plaintiff who was lawfully on said 
premises by the implied invitation of th~ said W. W. Wil-
Iramson .and the said tenants in the said building. 
But this duty to exercise reasonable c.are in the construc-
tion and maintenance of the said stairway platform and com-
. mon approach, due by said defendant to the plaintiff, defend-
ant negligently violated in the following particulars, to-wit: 
Defendant caused the said stairway to be supported by in-
sufficient beams and timbers and allowed the said beams and 
timbers to become rotten and weak and failed to attach the 
same with sufficient ·security to the walls of said building. 
All of which rotten and defective construction and the fact 
that said stairway and platform 'vere ·:not properly attached 
to said walls of said building, 'vas known to defendant or in 
the exercise of reasonable care should have been .known to 
.\ 
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· him, but was not known nor ascertainable by the 
page 3 } plaintiff when he approached and made use of said 
stairway and platform. 
And plaintiff relying· on the duty of defendant to exercise 
reasonable care as above set out, and thinking that said stair-
way' and platform were in a reasonable safe condition and 
that the same were att~ched with proper and sufficient · se-
surity to the walls of said building, ascended said stairway 
and stood on said platform on the lOth day of July, 1928 as 
above set out, for the purpose of collecting insurance pre-
miums from the said tenants in said building. 
And thereupon, by reason of 'the neg·ligent construction of 
the said stairway and platform as above set out, the same 
was caused to collapse, throwing plaintiff from the second 
floor to the ground, breaking his ankle, lmocking him uncon-
scious and inflicting on him other serious. bodily injuries, and 
causing l1im great mental anguish; and thereby plaintiff was 
permanently disabled, was caused to lose a long period of 
time from his work and was caused. to expend considerable 
quantities of money for medical supplies, hospital and doc-
tors' bills, all to the damage of plaintiff in the sum of $25,-
000.00. . 
And therefore he brings his suit. 
J. W. WELLMAN, 
By CARTER & TALBOTT, p. q. 
Whereupon said cause having ·been regularly matured at 
Rules. 
(Writ) 
page 3a ~ The Common,vealth of Vi-rginia., 
To the Sergeant of the ·city of Danville-Greet-
ing: 
We comamnd you to summon W. W. Williamson, if he be 
found in your bailiwick to appear at the Rules to be held in 
the Clerk's Office of the Corporation Court of Danville, on 
Third Monday in July, 1929, to answer J. W. Wellman, of 
a plea of Trespass on the Case, Damages $25,000.00 and have 
then there this writ. 
Witness, Otis Bradley, Clerk of our said Court, a.t the 
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Courthouse thereof, this 26th day of June, 1929, and in the 
153rd -year of the Commpnwealth. 
OTIS BRADLEY, Clerk. 
The recovery in this case, if any, is to be for the benefit 
of the-no~e Beneficial Association as its interest may appear. 
J. W. Wellman 
vs. 
W. W. Williamson. 
CARTER & TALBOTT, 
Attys. for plaintiff • 
.SUMMONS. 
Corporation Court. 
Returnable Third Monday in July, 1929. 
·CARTER & TALBOTT, 
Attorney for Plaintiff. 
Executed by delivering W. W. Williamson, a true copy of 
the within .Summons on the 27th day of June, 1929, within 
my bailiwick. 
P. H. BOISSEAU, 
Sergeant City of Danville. 
By N. E. DIXON, D. S. 
Fee .50c. 
page 4 ~ And at another day, to-wit: At a Corporation 
Court of Danville, held at the Court-house thereof, 
on the 18th day of Oc:to ber, in the year A. D., 1929. 
This day came the parties by their Attorneys, thereupon the 
said defendant filed a Demurrer to the plaintiff's Declara-
tion, and the plaintiff joined therein, which demurrer having 
been considered by the Court, is overruled, and the said de-
fendant by counsel excepts. Whereupon on motion of the 
plaintiff, it is ordered that the defendant file a statement of 
his grounds of defense relied on in this cause, which is ac-
eordingly filed. Thereupon the said defendant filed a Special 
Plea & also Notice of intention to rely upon the contributory 
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negligence of plaintiff as a defense to this action and at the 
same time the said· defendant saith that he is not guilty in 
manner and form as in the plaintiff's declaration against him 
is alleged, and of this he puts himself upon the Country, and 
the plaintiff doth the like. 
Whereupon came a jury, to-wit: N.J. Waugh, C. 1\L Reese, 
John R. Hill, Harry W. Spencer, W. L. Fox, F. K. Farley, 
and E. G. Lewis, who being elected tried and sworn accord-
ing to law, well and truly to try the issue joined, and having 
heard the evidence in full and argument of counsel, were 
sent out of Gourt to consult of their verdic.t, and after some 
time returned declaring that they could not agree upon a ver-
dict, whereupon by consent of parties, and 'vith the assent of 
the Court, N.J. Waugh one of the jurors aforesaid was with-
dra"rn and the rest of the jury from rendering their verdict 
discharged. 
page 5 ~ "DEMURRER TO DECLARATION.'' 
The said defendant says that the declaration in this action 
is not sufficient in law and states the grounds of demurrer 
relied on, to be as follows: 
The plaintiff alleges that at the time of his fall, on July 
10, 1928, on the premises of the defendant, he was there at 
the invitation of the defendant and his tenants. It is appar-
ent from the allegations of the declaration, taken as a whole, 
that the plaintiff, J. W. Wellman, went upon defendant's 
premises for the purpose of collecting insurance premium 
from its ocr.upants and that his implied invitation came from 
suhP- occupants, and not from the defendant, W. W. William-
sou. Undet· such rircumstances, the plaintiff stands in the 
shoes of the leasees, or tenants, with respect to their right to 
recover from tlw lessor and defendant, W. W. Williamson. 
The plaintiff fails to allege in his declaration that the de-
fendant had warranted the condition of the stairway and 
platform on the premises leased, had fraudulently concealed 
known defects, or had agreed at the time of leasing to repair 
this stairway and platform alleged to have been rotten and. 
of defective construction. Under the allegations of the dec.-
laration, the defendant's duty, if any, in respect to such stair-
way and platform is that of due care to keep them in such con-
dition as they were in or purported to be in at the time of 
the letting. No allegation of the bill alleges that the defend-
r 
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ant failed in this duty. If the defendant did not f·ail in this 
duty owed his tenants, the plaintiff, who ·claims through such 
tenants, cannot recover in this action, for the defendant owes 
him no greater duty than he o'ved such tenants. 
The declaration fails to allege that the rotten condition and 
defective construction of the stairway and platform 
page 6 ~ on the leased premises was not known to the tenants, 
at whose invitation it is alleged that the plaintiff 
came upon such premises. If such tenants had knowledge of 
the alleged rotten condition and defective construction of 
this stairway and platform, the plaintiff stands in their shoes, 
and their notice is imputed to him, and he, the plaintiff n this 
action, cannot recover. 
Smith against Wolsiefer, 119 Va. 247, 89 S. E. 115. 
Berlin v. Wall, 95 S. E. 394, 122 Virginia 425. 
Andrews v. Willia'mson, 78 N. E. 737. 
MEADE & l\1:EADE, p. d. 
W. W. WILLIAMSON, 
By Counsel. 
''GROUNDS OF DEFENSE." 
1st: There was no relationship between plaintiff and de-
fendant out of 'vhich defendant owed plaintiff any duty in 
respect to the premises on which he 'vas injured. The plain-
tiff was on said premises without any invitation and without 
any knowledge of defendant, and the defendant owed him 
no duty which he failed ·to discharge. 
2nd: There was no such negligence in the manner in which 
the stairway and platform were constntcted and maintained 
as to render the defendant liable. 
:rd: The defendant leased the premises described in the 
·declaration to the tenants occupying the same, just as they 
were at the time of the leasing·, and made no covenant or 
promise to said tenants to keep the same in -repair. Said 
premises were in the same condition a.t the time of the acci-
. dent as at the time of the lease, and if defective, it was an 
open defect, existing at the time of the lease. Un-
page 7 ~ der such circumstances, the defendant is neither 
liable for injuries which might be· sustained by his 
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_tenants in the use of such premises, nor for injuries sus-
tained in the use thereof by th~ plaintiff, who stands in no 
l1igher place nor has any greater rights than the tenants oc-
cupying said premises. 
4th: The stairway and platform on the premises leased, 
were in no way ~angerous defects. 
5th: The defects. if any, complained of could not be reme-
died without changing the construction of the stairway and 
platform on the leased premises. The defendant owed his 
. tennnts and their invitees no duty to charge the construction 
of this stairway and platform, and, therefore, the tenant and 
·his invitees used them at their risk. 
6th: The condition of said pr~mises complained of, was 
obvious and open to full view and could have been ascer-
tained by the plaintiff and by the tenants of the defendant by 
the exercise of ordinary care, and in using such premises, the 
plaintiff and said tenants did so at their own risk. 
7th: The condition of the stairway and platform, referred 
to in the declaration, was well 1m own and under~tood by the 
tenants of the defendant, who had the right to use the same, 
and plaintiff, so far as any liability from the defendant to 
him is concen1ed, can stand in no better place or relationship 
than defendant's tenants. 
8th: The plaintiff had actual knowledge of the condition of 
the stairway and platform on the premises visited, and he 
made use of them at his own risk. 
9th: At the time of plaintiff's fall from the platform on 
defendant's premises, he w~s present there as a mere stranger 
or licensee, and as sucl1, the defendant owed him no duty 
other than to refrain .from wilfully injuring him. 
page 8 }- lOth : The injury suffered by plaintiff was due to 
his own negligenee in going upon the stairway and 
platform, referred to in the declaration, in company with 
another companion of great weight, while said platform was 
already loaded 'vith tubs of water. 
11th: The accident complained of was not the natural 
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or reasonably to be expected, result of the manner in which 
the stairway and platform were constructed. 
12th: There was no defect on the premises known to the 
defendant. 
MEADE & MEADE, p. d. 
W. W. WILLIAMSON, 
By Counsel. 
13th: The defendant leased the second story apartments, 
including the platform as they were at the time of the lease, 
gaven Allen Johnson and Melinda Owen the exclusive posses-
sion and control of them; did not agree with said tenants to 
repair Raid apartments and platform, and therefore is· not 
liable for the injuries complained of. 
MEADE & 1\1:EADE. 
W. W. WILLIAMSON, 
By Counsel. 
page 9} ''SPECIAL PLEA." 
The defendant W. W. Williamson, comes and says that on 
.July 10, 1928~ at the time of his accident, the plaintiff, J. W. 
Wellman, was in the employment of Home Beneficial Asso-
ciation, a Corporation licensed to do busness in the State of 
Virginia; that since the date of plaintiff's accidefent on July 
10, 1928, and before the institution of plaintiff's action, on 
June 26, 1929, plaintiff was awarded compensation by the In-
dustrial Commission of Virginia for injuries sustained by him, 
arising out of and in the ~ourse of his employment on July 
10, 1928; that the plan tiff's employer, Home Beneficial As-
sociation, at the time of such accident, was a self-insurer, and 
has paid compensation to the plaintiff, J. W. Wellman, in 
accordance with the awards made by the Industral Commis-
sion of Virginia, and for which plaintiff's employer was lia-
ble, which awards have been duly accepted by the plaintiff, 
and that, therefore, the plaintiff' cannot maintain this action 
since his employer Home Beneficial Association, by Section 
1887, Sub-Section 1'2 of the Code of Virginia, 1919, as 
amended, has been subrogated to the plaintiff's rights, if 
any, against the defendant, and for this reason, the action 
instituted by the plaintiff, J. W. Wellman, against him should 
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be dismissed. And of this the plaintiff puts himself upon 
the Country. 
W. W. WILLIAMSON. 
State of Virginia, 
City of Danville, To-wit: 
This day W. vV. Williamson personally appeared before 
me Virginia S. Thompson, a Notary Public in and for the 
State, and City aforesaid, and made oath that the matters and 
things stated in the foregoing pl,ea are true. 
Give under my hand this 7th day of October, 1929. 
page lQ ~ VIRGINIA 8. THO~iPSON, 
Notary Public. 
I was commissioned a Notary Public as ;virginia C. Stem-
bridge. 
"NOTICE OF CONTRIBUTORY NEGLIGENCE." 
Written notice of the intention of the defendant to rely 
upon the contributory negligence of plaintiff in makng de-
fense to this action. 
The defendant intends to rely upon the contributory negli-
gence of the plaintiff in the following particulars: 
If, as alleged in the declaration, the structure of the stair-
way and platform, complained of, was insufficient and of rot-
ten timbers, and of defective construction, and not properly 
attached to the main building, the whole structure of both the 
stairway and the platform, together with every piece and 
par thereof, and all attachments, was open to the plain. view 
and observation of any person using ordinary care, who 
might ascend said steps and go upon said platform; and 
plaintiff knew, or by the exercise of reasonable care, could 
have easily discovered said alleged defects and insufficiencies, 
if any, in said steps, platform and attuchments, and negli-
gently went upon said platform and was injured. 
The plaintiff carried with him to the premises, a compan-
ion of great 'veight and they both ascended the steps, and both 
a.t the same time, stood on said platform when a large part 
of this said platform was occupied by large tubs of water of 
great weight, thus negligently overloading the platf'Orm and 
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caused it to be torn from its attachment to the wall of he 
building, and as a result of which negligence, plain-
page 11 } tiff was injured. 
. MEADE & MEADE, 
Attys. for W. W. Williamson. 
And at another day, to-wit: At a Corporation Court of 
Danville, held at the Court-house thereof, on the 3rd day of 
December, in the year A. D., 1929. 
This day came again the parties by their Attorneys, there-
upon came a jury, to-wit: J. F. Baum, Louis Berman, M. W. 
Richardson, S. T. Daniel, A. A. Hall, E. L. Adams and C .. M. 
Hasty, who being elected tried and sworn according to law, 
well a.nd truly to try the issue joh~ed, and having heard the 
evidence, upon their oath do say, "We the jury :find for the 
plaintiff and :fix his damages at ($10,000.00) Ten Thousand 
dollars''. 
Whereupon the said defendant moved the Court to set aside 
the verdir.t rendered in this r.ause against him and grant him 
a new trial, for the following reasons: 
1st: Because it is respectfully submitted that it was error 
to overrule defendant's demurrer to the declaration. 
'2nd: The right in plaintiff to recover from defendant was 
hased by plaintiff in his declaration upon the relationship of 
defendant as landlord of the property therein described, with 
the tenants of said property and their invitees. The declara-
tion alleges that plaintiff went upon defendant's said prop-
erty a.t the implied invitation of defendant as owner and of 
his tenants Melinda Owen and Allen Johnson, for the pur-
pose of collecting insurance from said Owen and said John-
son. 
These allegations do not agree ·with the evidence intro-
.. duced by plaintiff to sustain them, in tha.t the evidence shows 
that plaintiff neither 'vent on said property on the implied 
invitation of defendant, nor of said Owen or Johnson. Neither 
does the evidence show that plaintiff had any so-
page 12 r cial or bl!siness relationships with either defend-
ant, said Owen, or said Johnson. 
3rd : Because notwithstanding the all~gations of the declara-. 
· tion basing plainti~'s right to recover on the relation&llip of 
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landlord Williamson with his tenants, _and the implied invi-
tation arisin~ out of such relationship for pl_aintiff to come 
on said property, Instructions A, 0. D, E, G, H, .J, 
K, L, and M, asked for by defendant, applying to such re-
lationship and such implied invitations were refused, and 
thereby the basis laid by plaintiff for his recovery was taken 
from the jury a.s an issue, and a different issue submitted 
to them from the one raised in the declaration. 
4th: Because there was no proof of improper construc-
tion, complained of in the ·declaration, nor of alleged im-
proper maintenance; but, if the Jury would, or could have, 
believed that defendant was negligent in both of these re-
spects, he owed no duty to plaintiff in these respects, because 
there was neither privity of contract nor privity of estate 
between him and defendant, through the relationships be-
tween plaintiff aud with Annie J\Htchell or EIIl.IPa Hairston. 
5th : Because there 'va.s no proof in the evidence of any 
knowledge either to plaintiff or to defendant of the cause of 
the collapse of the poarch, or that defendant could have 
g·ained such knowledge in the exercise of ordinary care. This 
being true, the collapse was due to a latent defect for which 
the landlord defendant is not liable. 
6th: Because though plaintiff a.lleg·ed negligent construction 
and maintenance of the porch and other defects, 
page 13 ~ set out in the declaration, yet he and his companion 
Giles, weighing over two hundred pounds, went 
upon said poarch according- to his own testimony, and that 
·of Giles, without looking or making any effort whatever to 
ascertain the condition of the poarch, and this admitted fail-:-
ure to exercise ordinary care is. such negligence as contrbu-
ted to his injnry and he cannot recover: 
7th: Bec.ause the Court granted to the plaintiff Instruction 
No. 4, which instructed the jury . that the collapse of the 
poarch, in itself, raised a presumption of negligence on the 
part of the defendant, and cast upon defendant the burden 
of introducing evidence exculpating or tending to exculpate 
him of this neglig·ence; and it is contended by defendant tltat 
the doctrine o~ res ipsa loquit'ltr cannot apply in this case in 
which plaintiff based his right to recover on the relation-
ship between landlord and invitees of his tenants, in view 
of the variance between the doctrines pertaining to implied 
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invitees and licensees on the property of an owner occupied 
by tenants, through whom an invitation to enter said premi-
ses is derived, nor does the doctrine of res ipsa loquiur apply 
because of the question as to whether or not plaintiff was an 
invitee of a licensee. 
\ 
8th: Because the Court granted to plaintiff Instructions 
Nos. 1, 2, 3 and 5, over the ob3ection of defendant, as shown 
in the record, and for the further reason that all of the in-
structions given for the plaintiff ignore the alleged relation-
ship between plaintiff as an invitee of ·any tenant of defend-
ant and said defendant, and because all of said instructions 
disregard the fact shown in the evidence that plaintiff was on 
said premises to visit either a person named Emma Hairston, 
or one named Annie Mitchell, who had no privity 
page 14 ~ or relationship with defendant, thereby making 
. plaintiff to be a mere licensee on said property, 
and to whom defendant owed no duty. 
9th: Because the evidence showed that Melinda Owen and 
Allen Johnson, the only occupants of the premises involved in 
this suit well knew the condition of the porch which col-
lBJpsed and used it at their risk; and any person, whether it 
should be Annie Mitchell, Emma Hairston, or any other per-
son who came to visit these hvo tenants, were their invitees, 
or bare licensees, and could make no greater claim than the 
said Owen and the said Johnson. 
lOth: Because the evidence showed that the porch and plat-
form was in the same condition at the time of its collapse 
that it was in at the time of the lease made to the two ten-
ants, using the same jointly, and these two tenants ·and their 
invitees used the same a their risk. 
And the Court tal{es time to consider of its judgment on 
said motion. 
pag·e 15 ~ And now at this day, to-wit: At the sa~e Court, 
. continued and held at the Court-house thereof, on 
the 13th day of December, in the year A. D., 1929, being the 
day and year first herein mentioned. 
.i 
This day came again the pa.rties by their Attorneys, 
Whereupon the sa.id defendant again moved the Court to set 
----~----------------. ...., 
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aside the verdict, and enter judgment for the defendant, for 
the following reasons: 
1st: Because it is respectfully submitted that it was error 
to overrule defend~nt 's demurrer to the declaration. 
2nd: The right in plaintiff to recover from defendant was 
based by plaintiff in his declaration upon the relationship of 
defendant, as landlord of the property therein described, with 
the tenants of said property and their invitees. The dec-
laration alleges that plaintiff went upon defendant's said 
prqperty at the implied invitation of defendant, as owner, 
and of his tenants, ~ielinda Owen and Allen Johnson, for the 
purpose of collecting indurance from .the said Owen and the 
said Johnson. 
These allegations do not agree with the evidence intro-
duced by plaintiff to sustain them, in that the evidence shows 
that plaintiff neither went on said property on the implied 
invitation of defendant, nor of said Owen or Johnson. Neither 
does the evidence show that plaintiff had any social or busi~ • 
ness relationships 'vith either defendant, said Owen, or said 
Johnson. 
3rd: Because notwithstanding· the allegations of the dec-
laration, basing plaintiff's right to recover on the relationship 
of landlord Williamson with his tenants, and the implied 
invitation, arising out of such rela.tions~ip, for plaintiff to 
come on said propei1.y, Instructions (a), (d), (e), 
page 16 ~ (f), (g·J, (h), (j), (k) and (1), asked for by defend-
ant, applying to such relationship and such implied 
invitations, were refused and thereby the basis laid by plain-
tiff for his recovery 'vas taken from the jury as an issue, 
and a different issue submitted to them from the one raised 
in the declaration. 
4th: Because there was no proof of improper construction 
complained of in the declaration, nor of alleged improper 
maintenance; but if the jury would, or could have believed 
that defendant was negligent in both of these respects, he 
owed no duty to plaintiff in these respects, because there wa~ 
· neither privity of contract ·nor privity· of estate between 
him and defendant, through the relationships between plain· 
tiff and Annie :Mitchell or Emma Hairston. 
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5th : Because there was no sufficient proof in the evidence 
of any knowledge either to plaintiff or to defendant ·of the 
cause of the collapse of the porch, or that defendant could 
have gained such knowledge in the exercise of ordinary care. 
This being true, the collapse was due to. -a latent ~efect for 
which the landlord defendant is not liable. 
6th: Because, though plaintiff alleged negligent construc-
tion and maintenance of the porch and other defec~s set out .... 
in the declaration, yet, he and his companion Giles, weigh-
ing over two hundred pounds went upon said porch according 
to his own testimony, and that of Giles, without looking or 
making any effort whatever to ascertain the condition of the 
porch, and this admitted failure to exercise ordinary care 
is such negligence contributed to his i~jury and he cannot re-
cover. 
7th: Because the Court granted to the plaintiff Instruc-
tion No. 4, which instructed the jury that the collapse of the 
porc-h, in itself, raised a presumption of negligence ·on the 
part of the defendant, and ca.st upon def.endant the 
page 17 ~ purden of introducing evidence exculpating or 
tending to exculpate him of this .negligence; and it 
is also contended by defendant that the doctrh1e of res ipsa 
·loquitur cannot apply in this ease, in which plaintiff based 
his right to recover on the relationship between landlord and 
invitees of his tenants, in view of the variance between this 
doctrine and the doctrine pertaining to implied invitees and 
licensees on the property of a.n owner, occupied by tenants, 
through whom an invitation to enter said premises is derived; 
nor does the doctrine of res ipsa loquitur apply because the 
plaintiff,.s injuries may have resulted from a latent defect. 
8th: Because the Court granted to plaintiff Instructions 
Nos. 1, 2, 3, 4, and 5 over the objections of defendant as shown 
in the record; and for the further reason that all of the in-
structions given for the plaintiff ignore the alleged relation-
ship between plaintiff as an invitee of a tenant of defendant 
and said defendant, and because all of said instntctions dis-
regard the fact shown in the evidence that plaintiff was on 
said premises to visit either a person named Emma Hair-
ston, or one named Annie J\{itchell, who had no privty or 
relatonship with defendant, thereby making plaintiff to be 
a mere lcensee on said property, and to whom defendant 
owed no duty. 
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9th: Because the evidence shows that Melina Owens and 
Allen J olinson, the only occupants of the premises involved in 
this suit, knew the condition of the porch which collapsed 
and used it at their risk, and their knowledge of such con-
dition was imputed to Annie Mitchell and Emma Hairston 
and to the plaintiff, who testified that he went upon said 
premises to transact business· with the said Annie Mitchell 
and Emma Hairtson. 
page 18 } lOth : Because the evidence showed that the porch 
and platform was in the same condition ·at the time 
of its collapse that it was in at- the time of the lease made 
to the two tenants, using the same jointly, and these two ten-
ants and their invitees used the same at their risk. 
11th: Because the. proof offered by plaintiff was insuffi-
cient to establish the negligence allaged by him against de-
fendant. 
12th: Because the amount of· t.he verdict re.ndered is ·ex-
cessive and unreasonable. · 
Which motions having been considered by the Court, are 
overruled. 
) 
Therefore it is considered by the Court that the plaintiff 
recover against the said defendant Ten Thousand Dollars 
($10:000.00) his damages by the jurors in their verdict as-
certained, with interest thereon a.t six per cent per annum 
from to~day, to-wit: the 13th day of December, 1929, till paid, 
and his costs by him about his suit in this behalf expended. 
And the said defendant in Mercy &c. 
To which action of the Court in refusing to set aside said 
verdict and overruling the defendant's motion for a new 
trial and in entering up judgment on said verdict against him, 
the said defendant by counsel excepts. 
And the said defendant intimating to the Court his inten-
tion to apply to the Supreme Court of Appeals of Nirginia 
for a 'vrit of error and supersedeas to the judgment afore-
said, it is ordered tha.t the same be suspeil,ded for sixty 
da.ys, upon the said defendant or some one for him, execut-
ing before the Clerk of this ·Court bond With approved se-
curity in the penalty of $11,000.00 payable and conditioned 
aceording to law. 
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-p·age 19 ~."NOTICE OF APPLICATION FOR BLILLS OF 
EXCEPTION.'' 
To Messrs. Carter & Talbott, Counsel for J. W. Wellman, 
Danville, Virginia: 
-Please take notice that on the 21st day of December. 1929, 
we will tender to the Honorable II. 0. Leigh, Judge of the 
Corporation Court of Danville, at ten o "clo0k A. M., in his 
office in said City, Bills of Exception to be signed by him 
and made a part of the record in the action of J. W. Wellman 
vs. W. W. "Tilliamson, tried in said Court at the December, 
1929 Term thereof, and in which judgment was entered at the 
same term. 
MEADE & MEADE, 
For Defendant. 
Legal service accepted this 21st day of December, 1929. 
CARTER & TALBOTT 
Attorneys for Plaintiff. 
page 20 ~ CERTIFICATE OF E:X:CEPTION NO. 1. 
Plaintiff's Instructions Given and Objections Thereto .. 
The Court instructs the jury that if they believe from tbe 
evidence that the stairway and platform in question was for 
the common use of the tenants occupying the upper story of 
defendant's building, and that said stairway and platform was 
not included in the lease to any one of them, and further 
that plaintiff on the lOth day of July, 1928 ascended the stair-
'vay and stood on the platform for the purpose of collecting 
insurance premiums from Emma Hairston, then defendant 
at that time owed to the plaintiff the duty of using reasonable 
care to maintain sn.id stairway in a reasonably safe condi· 
tion; and if the jury further believe from the evidence that 
the defendant negligently failed to maintain the stairway 
and platform in a reasonably safe c.ondition and that as a 
result of this failure the platform collapsed, thereby causing 
injury to the plaintiff, then the jury shall find for the plain-
~ff for the damages sustained by him, not to exceed $25,-
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000.00 the amount claimed fn the declaration, unless the jury 
believe from the evidence that plaintiff was guilty of con-
tributory negligence in going upon said stairway and plat-
form. 
No.2. 
The .Court instructs the jury that if they believe from the 
evidence that the defendant leased to several tenants distinct~ 
portions of the building in question, and that the stairway 
and platform were for the common use of the several tenants, 
then defendant was under the duty to use reasonable care 
for the maintenance of the stairway and platform in a reason-
ably safe condition. 
No.3. 
The Court instructs the jury that if t;hey believe from the 
evidence and the instructions of the Court that plaintiff is en-
titled to recover, then in fixing the damages the 
page 21 } jury may take into consideration: 
1. The pain, physical suffering and mental anguish sus-
tained by the plaintiff. 
2. The nature and extent of plaintiff's physical disability. 
3. The loss of time from work and loss of earning power 
already sustained by plaintiff. 
4. The probable loss of his future earning power, taking 
into considerati-on the extent of his physical disability, the 
decrease in his earning power and his age and probable expec-
tancy of life. 
5. The amount of money expended for medical attention, 
including drugs, doctor's bills and hospital expenses. 
No.4. 
The Court 'instructs the jury that the fact that the stair-
way collaps~d is of itself sufficient to raise a presumption of 
negligence on the part of defendant, and casts upon defend-
a:nt the burden of introducing evidence exculpating, or tend-
ing to exculpate him of negligence. In the absence of evi-
,. --- ------- - ~---- -~--
38 Supreme Court of Appeals of Virginia. 
dence show~ng his freedom from negligence t.he jury may 
find for the plaintiff from the fact of the collapse. But the 
burden is on the plaintiff on the whole case presented to 
prove his case by the greater weight of the evidence. 
No.5. 
The Court instructs the jury that if they believe from the 
evidence that Gravely was the agent of Williamson for the 
purpose of renting the property in question, collecting rents 
and making repairs thereon, then a.y negligence of .Gravely 
in failing to repair the platform and maintain the same in a 
reasonably safe condition is regrded in law as the negligence 
of Williamson and notice of any dangerous condition in the 
platform and stairway. to the agent Gravely is regarded in 
la.,v as notice to Williamson. 
page 22 ~ DEFENDANT'S OBJECTIONS . TO PLAIN-
TIFF'S INSTR.UCTIONS NOS. ·1, 2, 4 AND 5. 
Counsel for defendant objects to instructions Nos. 1, 2, 4, 
and 5 offered by the plaintiff for the following reasons: 
These instructions completely ignore the theory of the de-
fendant in this case, in so far as they fail to instruct the jury 
on the question of whether plaintiff was a licensee on the 
platform at the time of his injury, or whether he was an in-
vitee, and the necessary rules following in the event it may 
be determined he was a licensee or an invitee. 
And further, these instructions ignore the theory of the 
defendant that he owed the plaintiff only a duty to maintain 
the stairway and platform in the same condition at the time 
of the collapse as it was at the time that the tenants in the 
two upper apartments rented said premies. Counsel for the 
defendant take the position that this stairway was a priva~e 
stairway, rented jointly to the tenants of the second floor 
apartments, and that the duty owed by the defendant to those 
using such stairway, is different and more limited than the 
duty which would be owed by him if such a stairway and plat-
f.orm were a quasi-public one. 
Counsel for defendant further objects to Instruction No. 
2 for the plaintiff upon the ground that the court instructs the 
jury that the defendant owes the duty to use reasonable care 
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for the mainte~ance of the stairway and platform in a rea-
sonably safe c-ondition, and does not limit this duty, while it . 
is claimed by the defendant that he does not owe anyone or 
everyone who may use such platform such a duty. 
Counsel for defendant partjcularly objects to Instruction 
No. 4, offered by the plaintiff on the ground that the doctrine 
of res ipsa loquitur does not apply in this car:e, and that in 
this case there is no presumption, because of the mere eol-
lapse, that the defendant is liable to the plaintiff. 
The question of whether it was a latent defect is involved. 
If it should happen to be a latent defect, the rule of res ipsa 
loq~titur 'vould not apply. 
page 23 } Test: This 21st day of Deer., 1929. 
HENRY C. LEIGH, judge. 
CERTIFICATE OF EXCEPTIONS NO. ~. 
Defendant's Instructions Given. 
(b) 
The Court instructs the jury that if they believe from the · 
evidence that said platform was built in a Teasonably safe 
manner. and that the collapse of the platform described in 
the declaration, was the result of a latent or hidden defect 
in such platform, and that neither the defendant nor his agent, 
.T. L. Gravely, had kno,vledge of such defects, or could have 
known it through the exercise of ordinary care, the plaintiff 
cannot recover in this action. 
(c) 
The Court instructs the fury that although they may be-
lieve that the defendant owed the plaintiff a duty to main-
tain the ·stairway and platform in. a reasonably safe ·and 
sound condition for the use of plain'tiff, and that the defend-
ant failed in this duty, if they further believe· from the evi-
dence that the ·plaintiff failed to exercise in the use ·of said 
st~irway and platform, ·such care as a man of ordinary pru-
dence would have exercised under the same circumstances, 
and that such failure on the pa.rt of the plaintiff contributed 
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towards the collapse of said platform, he, the plaintiff, cannot 
recover in this action~ 
(i) 
~e Court instructs the jury that if they believe from the 
eviden~ that the condition of the stairway and platform com-
plained of in the declaration :was unsafe and such condition 
was open and apparent to plaintiff, and that the plaintiff went 
upon said stairway and platform, which collapsed with him, 
he cannot recover in this action. Plaintiff was under the duty 
to make reasonable use of his sense and powers of 
page 24 ~ observation, but he was not required to make any 
particular or detailed inspection of the stairway 
before going thereon in order to discover whether it was safe. 
Test :. This 21st day of Deer., 1929 .. 
HENRY C. LEIGH, Judge. 
CERTIFICATE OF EXCEPTION NO. 3. 
Instructinns asked for by defe'l~dant and refused. 
(a) 
The Court instructs the jury that the plaintiff, in going upon 
the stairway and platform complained of in the declaration, 
was under the duty to make reasonable use of his senses and 
powers of observation; and, if the jury further believe from 
the evidence that the condition of the stairway and platform 
was unsafe, that such sunsafe condition would have been dis. 
covered by a person exercising ordinary and reasonable care 
for his safety, and that nevertheless, the plaintiff went upon 
said stairway and platform, which collapsed with him, he can· 
not recover in this action. 
(D) 
The Court instructs the jury that if they believe from the 
evidence that the stairway and platform together with the 
second story apartments owned by the defendant, were leased 
only to Melinda Owen and Allen Johnson ; that the said Me-
linda Owen and Allen Johnson carried no insurance policies 
with the plaintiff's company on July 10, 1928; that Emma 
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Hairston was unlawfully living on said premises with 
Allen Johnson as his wife; that the unlawful relationship be-
tween Emma Hairston and Allen Johnson was unknown to 
the defendant, or his agent, J. L. Gravely; that the plaintiff's 
visit to said premises on July 10, 1928, was either 
page 25 } for the purpose of collectiny premiums from the 
said ffmma Hairston or for the purpose of solicit-
ing new policies, or both, then plaintiff was present on such 
premises as a licensee or stranger, a.nd he cannot recover in 
this action. 
(e) 
The Court instructs the jury that if they believe from the 
evidence that the defendant leased the premises, including the 
stairway and platform, described in the declaration, to Allen 
Johnson and l\1:elinda Owen just as they were at the time 
of the leasing, and did not covenant 'vith or promise said 
tenants to keep them in repair, and that the collapse of this 
platform was due to a failure to keep it in good repair, then, 
under such circumstances, the law does not impose upon the 
defendant a liability for injuries sustained by such tenants 
in such a collapse. 
If the jury further believes that the plaintiff was present 
on said platform at the time of its collapse, upon the business 
of either of said two tenants, then he, the plaintiff, is the 
invitee of said tenants, has no greater rights than they, and 
cannot recover in this action. 
(f) 
The Court instructs the jury that the defendant's duty owed 
Allen Johnson in respect to the stairway and platform de-
scribed in the declaration, '''"as that of due care to keep them 
in such condition as they were in, or purported to be in at 
the time of the letting, and if they believe from the evidence 
that such platform, at the time of its collapse on Juy 10, 1928, 
was in the same condition as it was at the time the tenant, 
Allen Johnson, rented it, and that the plaintiff's presence 
on said platform at the time of its collapse \vas for the pur-
pose of collecting insurance premiums from said Allen John-
son, or any member of his household, then, under such cir-
cumstal}.ces, the plaintiff, at the time of his injury, was the · 
invitee of Allen Johnson, and the defendant owed 
page 26 ~ him no duty and he cannot recover in this action. 
,-. --·-
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(g) 
The Court instructs the jury that although they may be-
live that defendant failed to keep the platform described in 
the. declaration, in the same condition as it was at the time of 
the letting, and allowed it to become defective, if the jury 
believe from the evidence that such condition was known to 
Allen Johnson, with 'vhom Emma Hairston was living, or the 
plaintiff, or that such condition was open and apparent so that 
the plaintiff or Allen Johnson in the exercise of ordinary 
care, could have discovered it, and the plaintiff went upon 
said platform and it collapsed, then he cannot recover in this 
action. · 
(h) 
The Court instructs the jury that if they believe from 
the eVidence that the condition of the platform described in 
the declaration, was open and apparent, that it was suffi-
_ciently safe for the ordinary use to which it was intended, 
that a.t the time of its collapse there was a tub of water stand-
ing on it, that the plaintiff was standing -on said platform 
with Mr. Giles at the time of its collapse, and that the com-
bined weight of the plaintiff, Mr. Giles and the tub of water I 
overloaded said platform, and was the proximate cause of 
its collapse, they must find for the defendant. 
(j) 
The Court instructs the jury that although they may be-
lieve that the defendant failed to keep the platform described 
in the declaration, in the same condition as it was at the time 
of the letting, and allowed it to become defective, if they fur-
ther believe from the evidence that the plaintiff failed to ex-
ercise ordinary care in going upon said platform with Mr. 
Giles when there was a tub filled with water on it, and such 
failure on his part contributed towards the collapse of said 
platform, and his injury sustained thereby, he cannot recover 
in this action. 
page 27} (k). 
The Court instructs the jury tha.t if they believe from the 
evidence t11a.t the proximate cause of the colla use of the plat-
form in question, was the additional weight of Mr. Giles 
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thereon, who accompanied plaintiff, and who went 1U> the steps 
and on asid platform while plaintiff was thereon, without 
any necessity therefor, but solely in his own interests, or in 
the interests of plaintiff, then plaintiff cannot recover. 
{1) 
The Court instructs the jury that if they believe from the 
evidence that the plaintiff went on defendant's premises 
without an invitation, actual or implied, either from defend-
ant or the tenants and members of their families occupying 
and using the platform which fell, but in the prosecution 
of his own business or that of his employer, then he is a mere 
licensee and the defendant owed him no duty of prevision as 
to his safety, a.nd he went upon said premises at his own risk. 
Test: This 21st day of Deer., 1929. 
HENRY C. LEIGH, Judge. 
OERTIFICATE OF EXCEPTION NO. 4. 
The foregoing instructions granted at the request of plain-
tiff, designated as Nos. 1, 2, 3, 4 and 5, shown in Certificate 
No. 1, and the foregoing instructions given for the defend-
aut, designated by the letters b, c and i, shown in ·Certificate 
No. 2, were all of the instructions that were granted on the 
trial of this case. 
Test: This 21st day of Deer., 1929. 
HENRY C. LEIGH, Judge. 
page 28 } CERTIFICATE OF EXCEPTION NO. 5. 
Motion to set verdict aside, etc. 
After the jury had rendered their verdict in the words and 
figures following: ''We the jury find for the plaintiff and fix 
his damages at ($10,000.00) ·ten thousand dollars. J. F. 
Baum, Foreman'', the defendant, by tcounsel, moved the 
Court to set aside the verdict and enter judgment for defend-
ant upon the following grounds: 
1st: Because it is respectfully submitted that it was error 
to overrule defendant's demurrer to the declaration. 
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2nd: The right in plaintiff to recover from defendant was 
based by plaintiff in his declaration upon the relationship of 
defendant as landlord of the property therein described, with 
the tenants of said property and their invitees. The declara-
tion alleges· that plaintiff went upon defendant's said prop-
erty at the implied invitation of defendant as owner and of 
his tenants Melinda Owen and Allen Johnson, for the purpose 
of collecting insurance from the said Owen and the said 
Johnson. 
These allegations do not agree with the evidence introduced 
by plaintiff to sustain them, in that the evidence shows that 
plaintiff neither went on said property on the implied invita- · 
tion of defendant, nor of said Owen or Johnson. Neither 
does the evidence show that plaintiff had any social or busi-
ness relationships with either defendant, said Owen, or said 
Johnson. 
3rd: Because notwithstanding the allegations of the declara-
tion basing plaintiff's right to recover on the relationship of 
landlord Williamson with his tenants, a.nd the implied invita-
tion arising out of such relationship for plaintiff to come on 
said property, Instructions (a), (d), (e), (f), (g), (h), 
(j), (k) and (1), asked for by defendant, applying to such 
relationship and such implied invitations were refused, and 
thereby the bases laid by plaintiff for his recovery was taken 
from the jury as an issue, and a different issue submitted to 
them from the one raised in the decla.rtion. 
page 29 ~ 4th : Because there was no proof of improper 
constl·uction complained of in the declaration, nor 
of alleged improper maintenance; but if the jury would, or 
could, have believed that defendant was negligent in both of 
these respects, he owed no duty to plaintiff in these respects, 
because there was neither privity of contract nor privity of 
estate between him and defendant through the relationships 
between plaintiff and Annie ·Mitchell or Emma Hairston. 
5th: Because there was not· sufficient proof in the evidence 
of any knowledge either to plaintiff or to defendant of the 
cause of the collapse of the porch, or that defendant could 
have gained such Io1o,vledge in the exercise of ordinary care. 
This being true, the collapse was due to a la.tent defect for 
which the landlord defendant is not liable. 
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6th: Because though plaintiff alleged negligent construc-
tion and maintenance of the porch and other defects set out 
in the declaration, yet he and his companion Giles, weighing 
over two hundred pounds went upon said porch according to 
his own testimony, and that of Giles, without looking or mak-
ing any effort whatever to acsertain the condition of the 
porch, and this admitted failure to exercise ordinary care is 
such negligence as contributed to his injury and he cannot 
recover. 
7th: Because the Court granted to the plaintiff Instruction 
No. 4, which instructed the jury that the collapse of the porch, 
in itself, raised a presumption of negligence on the part of 
the defendant, and cast upon defendant the burden of intro-
ducing evidence exculpating or tending to exculpate him of 
.this negligence; and it is also contended by defendant that 
the doctrine of res ipsa loquitur cannot apply in this case in :.: 
which plaintiff based his right to recover on the relationship 
between landlord and invitees of his tenants, in view of the 
variance between this doctrine and the doctrine pertaining 
to implied invtees and licensees on the property of an owner 
occupied by tenants, through whom an invitation to ent~r 
said premises is derived; nor does the doctrine of 
page 30 ~ res ipsa loquit~tr apply because the plaintiff's in-
juries may have resulted from a latent defect. 
8th : Because the Court granted to plaintiff Instructions 
Nos. 1, 2, 3 and 5 over .the objections of defendant, as shown 
in the record, and for the further reason that all of the in-
structions given for the plaintiff ignore the alleged relation-
"'ship between plaintiff as an invitee of a. tenant of defendant 
and said defendant, and because all of said instructions dis-
regard the fact shown in the evidence that plaintiff was on 
Raid premises to visit either a person named E:q1ma Hair-
ston, or one named Annie ~Iitchell, who had no privity or re-
lationship with defendant, thereby making plaintiff to be 
a mere licensee on said property, and to whom defendant 
owed no duty. 
9th: Because the evidence shows that 1\'Ieliuda Owen and 
Allen Johnson,. the only occupants of the premises involved 
in this suit, knew the condition of the porch which collapsed 
and used it at their risk, and their kno,vledge of such condi-
tion 'vas imputed to Annie Mitchell and Emma Hairston and 
through them to the plaintiff, who claims to have gone upon 
..----- - --- --- ------ ---
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said premises to transact business :with them, the said Annie 
Mitchell and Emma Hairston. 
lOth: Because the evidence showed that the porch and plat-
form was in the same condition at the time of its collapse 
that it was in at the time of the lease made to the two ten-
ants, using the same jointly, and these two teDants and their 
invitees used the same at their risk. 
11th: Because the proof offered by plaintiff wa.s insufficient 
to establish the negligence alleged by him against defend-
ant. 
12th: Because the amount of the verdict is excessive and 
unreasonable. 
But the Court overruled said motion, refused to set the 
verdict aside, upon any of the said grounds, and entered 
judgment against defendant on said verdict, to which the 
defendant excepted. 
Teste: Tl).is 21st day of December, 1929. 
HENRY C. LEIGH, Judge. 
page 31 ~ "CERTIFICATE OF EXOEPTION NO. 6." 
The following evidence on behalf- of the plaintiff and of 
the defendant, respectively, as hereina.fter denoted, is all of 
the evidence that w~.s introduced on the trial of this caus~. 
STIPULATION. 
It is stipulated and agreed that the photographs of the "buff 
house" were taken after the accident by P. W. Dunford. 
page 32 } DR. C. W. PJtiTCHETT, 
called as a witness on behalf of the plaintiff, and 
being duly sworn, testified as f.ollows : 
DIRECT EXAMINATION. 
Bv Mr. Carter: 
.. Q. Your name is Dr. C. W. Pritehett? 
A. Yes. 
- ~---~--~--~-~--~-----
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Q. How long have· you been practicing medicine t 
A. SJ.nce 1886. 
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Q. How long have you practiced in the City ·of Danville! · 
A. Thirty-one years. 
Q. Do you know Mr. J. W. Wellman Y 
A. Yes. 
Q. Did you know him prior to your treatment of him for 
this injury? 
A. Yes. 
Q. Did you have occasion to trea.t him, beginning in July, 
1.928, for some injuries which he sustained? 
A. From July 10 I treated him. 
Q. July 10, 1928 Y 
A. Yes. 
Q. · Where did you first see him? 
A. At J\!Iemorial Hospital. 
Q. How long did you treat him Y • 
A. I treated him up until this summer-the early part of 
this summer. 
Q .. You treated him from July, 1928, up· until summer of this 
year' 
A. Up until spring or summer of this year. 
Q. Do you recall how long he was in the hospital f 
A. I think, to the best of my recollection, about ~ 8 or 10 
weeks. I am not positive about the time. 
page 33 r Q. After he left the hospital, where did you treat 
him·Y 
A. At his home, and then: he came to my office. 
Q. Tell the court and jury what was the nature of his in-
juries. 
A. He had a fracture of both bones of his left leg, just 
above the ankle joint; some cuts and abrasions. He had a 
great deal of swelling of the foot and ankle. That is about 
all. 
Q. · What effoot did the injury have upon him as far as 
walking is concerned? 
A. He was unable to walk -at all until-it must have been 
November or December-something of that kind before he 
could walk with any comfort, without crutches. He walked 
with crutches in September or Oetober. 
Q. ·He could not walk at a.ll until September or October, 
and you think until November he had to use crutches! 
A. Yes, sir. It might have. been later. It might have been 
January before he could walk without crutches. 
Q. What effect does the injury have on his walking now! 
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A. He ·can walk much better, of course, but he cannot walk 
very well. There is a great deal of stiffness in the ankle in 
all of the motions-lateral, extension, and flexibility. There 
is a disability of. about 50%. 
Q. You think there is· a disability of about 50% of that leg 
or foot.? 
.A:. Yes.· 
Q. That condition still exists f 
A. Y.es. He is some better, but that is approximately cor-
rect now. 
Q. What is your opinion as to the future condition of this 
man? 
A. It will remain practically the same. The injury I re-
gard as perm·anent. There may be some slight improvement, 
-not a great deal. 
page '34 t Q. Did you mention anything about ankylosis 1 
A. It is a stiffness of a joint-limited motion 
or absence of motion. Complete ankylosis is absence of mo-
tion. · 
Q. What about the location of this man's foot 'vith refer-
ence to his ankle? Is it normal, as yours or mine'/ 
A. No, it is dislocated. It is not in a straight line. 
Q. It is curved . 
A. Yes. 
Q. Will it remain in that position 
A. Yes. 
Q. I hand you, Doctor, four X-ray plates already marked 
''Exhibit #1, '#3, #4, and #5". I wish you would examine 
the·m and state what they are and indicate the points show-
ing the injury., and pass the pictures to the jury. -
A. This picture was taken July 10, 1928, at·Memorial Hos-
pital. You will see the fracture of .both bones just above the 
ankle joint, and the displacement of the foot outwards. That 
is the first one, taken ~soon after the injury. There is one 
taken on the 16th, when it was still in the cast, showing the 
fracture, but in much better condition than it was originally. 
That is marked No. 3. ·Here is another, taken September 8, 
1928, still in the cast, which still shows some displacement, 
which is the same thing as now, and shows a piece of bone 
projecting, which came through the skin, which was after-
wards removed. This was taken with the second cast, the 8th 
of August a.pparently, 1928. 
Q. I hand you two other pictures, Doctor, which are not 
marked, and which I will ask that you file with your testi-
·mony, and show to the jury. 
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page 35 ~ .A. This was a radiograph taken on January 12 
of this year; showing fue present condition as 
nearly as possible. 
Q. Will you file that as Exhibit Pritchett #6? 
,A. I do. (Taking up the sooond picture.) This is a radio-
graph taken at the same time. It is.not marked~ but I know 
it is at the same time. It simply shows a different position 
of the bone. 
Q. Will you file that as Exhibit Pritchett ·#7 t 
A. Yes. 
Q. What do these pictures sho'v to be the present condi-
tion? 
A. They ·show that he_ still has displacement, but the frac-
tures have healed. 
Q. Do they show .ankylosis Y 
A. No. "\V ell, they do to some extent, becattse they show 
the callous around it. 
Q. Doctor, tell the jury what your .bill has been as a result 
of your treatment of this man's irtjury? 
A. To the best of tny recollection; it is $225.00~ 
Q. Two hundred and twenty-five dollars~ 
A. Yes. 
CROSS EXA~IINATION .. 
By J\!Ir. Julian J\£eade : 
Q. Doctor, you don't kno'v anything about the accident 7 
A. Nothing at all. I sa'v him in the hospitaL I don't know 
how it happened. . 
Q. As a matter of fact, nature itself will gradually im-
prove this injury, ,v.on't it? 
A. To a certai11 extent, yes. 
page 36 ~ DR .. RAY1fOND SCRUGGS. 
called as a witness on behalf of. the plaintiff, and 
being duly swern~ testified as follows : 
DIRECT EXAMiNATION~ 
By Mr. Carter: 
Q. Your name is Raymond Scruggs? 
A. Yes, sir. 
Q. You are a practicing physician ih this city f 
~- Yes, sit. · 
Q. How long have you been practicing medicine Y 
r·-----
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A. About 10 year-s. 
Q. Do you know Mr. J. W. \Vellman? 
· A.- Yes, sir. · 
Q. Did you ~see him shortly after the infl1ction of this in-
jury, to which Dr. Pritchett has testified? 
A._ Yes, sir. 
Q. Where did you find him~ . 
A. I found him at a house on Beauregard Street opposite 
the colored school. 
Q. I hand you here picture which is marked "Exhibit Giles 
#1 ". Is that t.he picture of the house at 'vhich you found 
him? 
A. Yes. 
Q. Was he in the house or in the yard f 
A. He was lying in the yard, right at the foot of the steps. 
Q. At the foot of what steps, Dootorf 
A. (Pointing.) He was lying here at the foot of these 
steps, here. 
Q. When you found him (turning the picture toward the 
jury) he was lying here at the foot of these steps¥ 
A. Yes, sir. 
Q. These right-hand steps-? _ 
page 37 } A. This: part here had gone-these steps here, 
the porch part had gone. . 
Q. Plea.se tell the jury what condition you found Mr. Well-
man in, and what you did. 
A. Mr. Wellman 'vas lying on the damp ground, and had a 
compound commuted fracture. 
Q. Can you descr.ibe that so that the jury and myself can 
·understand it f · 
A. The two bones had been severed .in two, and a spicule 
bone projected through the flesh through the skin to the out-
side, and the foot was turned approximately at a right angle. 
I hurriedly made a splint from a piece of fence paling, and 
gave him some morphine to relieve the shock. Then I car-
ried him to the hospital and attempted to set the foot a lit-
tle better until 've could get the X-ray. Then, knowing that 
Dr. Pritchett 'vas his doctor, I called him. 
Q. Did you give him any further treatment T 
A. I assisted Dr. Pritchett. 
Q. During what timet 
A. The time he was in the hospital. I never treated him 
or· saw him in consultation after he left the hospital. 
Q. What was your bill for the treatment which you gave 
himf 
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A. I think it was thirty-three dollars. 
Q. During the course of your treatment of this man, did you 
examine the X-ray plates which Dr. Pritchett has introduced 
into the· evidenceY 
page 38 ~ A. Yes. 
~ Q. Did you form any opinion as to the extent 
of his injury? 
A. Well, he has a permanent disability there, and I would 
judge about 50% loss in the use of that leg. 
Q. Why do you express that opinion, Doctor? 
A. Well, the foot was never set properly. We were never 
able to set the foot properly. The first attempt, we gave him 
gas and he passed out· on the table. We .gave him some 
oxygen; and a shot of adrenelin, and brought him to as quick 
as we could. Well, we went on and let him get over that, 
and attempted to do it again, but we couldn't give him an 
anaesthetic. We didn't do as good a job as we could have 
with an anaesthetic. · 
Q. And wha.t is the result of this injury? 
A. He has 50% disuse Otf that leg. 
Q. Is the leg .stiff Y 
A. It has a marked stiffness in the ankle-not complete 
·ankylosis-! would say 50 or 60%. 
T. D. GILES, 
called as a witness on behalf of the phiintiff, and being first 
duly s'vorn, testified as follows: 
DIRECT EXAMINATION. 
By 1\Ir. Talbott: 
Q. You are Mr. T .. D. Giles? 
.. lt. Thomas D. Giles, yes, sir. 
Q. Y·ou live in Danville? 
page 39 ~ A. Yes, sir. · 
Q. How long have you been living here? 
A. I have been here ·about fifteen or fourteen years. 
Q. You are in the insurance business Y 
A. Yes, sir. 
Q. I believe you are now Assistant Superintendent for the 
Home Benefit Association? 
A. Yes, sir. 
Q. ls that the same company that Mr. Wellman worked 
forY 
A. Yes, sir. 
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Q. Mr. Gilesi your duties as Assistant ~Superintendent re-
qui.re Y:Qtt, I be ieve, to go around with the :vat•ious agents? 
A. Yes, sir. . · 
Q. Explain how you happened to be with ~Ir. Wellman on 
the date of this accident . 
.A.. Well, it was just ht the routine to go with him that 'veek. 
I have seven different men; I am with one of them most eV'ery 
week. I collect with theth. I go with them and help them 
make colle~tions and g-et a ppllcations £or policies. 
Q. You ha'Ve seven salesmen wotklng under you Y 
A. Yes, sir. 
Q. Mt\ W ellma.n ~tts one of thenU 
A. Yes, sit. 
Q, Evet•y weelt you take one o£ thetn and go ont 'vith him 
on his debit 1 · 
A. Y" es, sit. 
page 40 ~ Q. Were you with Mr. Wellman on July 10, 1928Y 
A. Yes, sir. 
Q. Did you all go to what was kno·wtt as the ''buff house'' 
·on Beauregard Street 1 
A. Yes, sir. 
Q. (:!tanding t;>hotogra.ph to witness.) Will yot1 please look. 
at this picture, marked "Ex.hibit Giles No. 1 ", and tell the 
jury if that is the house to which you refer? 
A. Yes, sir. It looks like the house to me. (Turning the 
photograph tn the juty, and pointip.g·.) This is what I would 
call the end of the ·house. You go do"\\tll to Beauregatd Street, 
like this. This i.s the end of the street, right here. This 
platform is right like there. (Illustrating.) 
The photograph was passed to the jury. 
Q. This stairway-is that the stairwn.y which you a.scended? 
A. Yes, sir. 
Q. Is there any other means of ascension to the top floor 
except that stair'\vay 1 · 
A. None t.hnt I have ever krto"\vn or. 
Q. You tell the jury tha.t this view is taken frottl the end 
of the house, and not from the front? 
A. Yes, sir. The ftont faces Beauregard Stteet. . . 
Q. I hand you another picture, nuu·ked ''Exhibit Giles No. 
2''-is that a picture of the same house, takel1 vety nearly 
in ftont! 
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A. It shows the front as well as the end. 
page 41 ~ Q. That was the· house fronting on Beauregard 
StreetY 
.A.. Yes, sir. 
Q. I hand you another picture, which I want to ask you to 
introduce as '' }~xhibit Giles No. 3 ''. I wish you to tell the 
jury if that is the side vie'v of the platform that we have 
been referring tof 
A. Yes, sir. It shows the back of it, as well as where you 
go up in front. · ' ' 1 
Q. It shows a rear view of the steps which you ascend in 
going up on this platformY 
A. Yes, sir. 
Q. I hand you another picture which I will ask you to in-
troduce as Exhibit Giles No. 4. Please state to t·he jury what 
that shows. 
A. That shows the steps that goes up, in order to get up 
to this platform that feU through. 
Q. That show:s a view of the pla.tf.orm taken from under-
neath, I believe 1 · 
A. Yes, sir. 
Q. Mr. Giles, on this lOth day of July, 1928, you went to 
this house with Mr. Wellman for what purpo.sef 
A. To collect insuranee. 
Q. From whom Y 
A. On. the lOth day of July1 
Q. Yes, sir. 
A. Well, we was collecting from Emma Hairston. 
page 42} Q. Where did she live-on the top floor, or the 
first floor~ 
A. She lived upstairs-the top floor, second door. 
Q. You walked up .there with Mr. Wellman·Y 
A. Yes, sir. 
Q. Tell the jury what happened. 
A. Well, Mr. Wellman and myself-~Ir. Wellman was in 
front of me, and I was following him, I guess probably 2 or 
3 steps, or 3 or 4 steps. There are hvo doors. You get to a 
door like here (illustrating), and then the other one is like 
there.· I got up to just about the head of the platform a.nd 
stopped. }fr. Wellman walked over 2 or 3 steps to Emma's 
door to collect from her. We were standing there \vhen all 
of a sudden thi.s platform pulled loose and swung down, just 
like that. (illustrating with hands.) Mr. Wellman and I fell. 
The whole thing pulled loose and swung right down. 
Q. Both of you fell to the ground? 
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.A. Yes, sir. 
Q. You are the one who called Dr. Sc.rnggs 7 
A. No, sir. 
Q. Dr. Scruggs came while yon were there Y 
A. Yes, sir. 
Q. I wish you would take Exhibit Giles No.3 and point out 
to the jury just what part of the thing tore away or col- · 
lapsed. 
· A. It was the platform part, right up against the house. 
It broke loose right over against the house, and swung right 
straight back. 
page 43 }- Q. You mean where it was tacked against the 
house-that is what tore a.wayY 
A. Yes, sir. The strip where it was nailed to the house 
bvoke loose and swung right back here. 
Q. Did you get up and look at the thing after the accident-
. did you inspect the part that broke? 
A. No, no more than I looked up and sa'v it was ,swinging 
·down. · 
Q. You mean by ''swinging down'' the thing that broke 
loose up here next to the house T 
A. Yes, sir. It broke loose next to the house, and the 
whole thing swung down and threw us down on the groun4. 
Juror: Did it tear away f:rom the house? 
Witness: It tore away from the house and swung down. 
Juror: And away from the ~steps when it -gave way? 
Witness : It pulled loose from the house and swung down. 
Juror: (Taking picture.) Yon went right up there, and 
got just up to the head of it-
Witness: I got right up there. Mr. Wellman went over 
to Emma's door. The platform runs right across the house. 
It pulled a-loose from the house. 
,J nror: This part pulled loose here, and came down against 
the house, and threw yon where 1 
· Witness : Thre'v us on the ground. 
Juror: And the post still stayed there Y 
page 44 }- Witness: It pulled plumb away from the house. 
Juror: Did the 'vhole platform, or just the 
floor, break away Y 
Witness: The whole platform. 
Q. When it was left swinging, how high from the ground 
was itf 
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A. (Illustr~ting.) Just about this high. It was left swing-
ing right over top of me. · 
Q. It wa.s left swinging just about 3 feet above the ground, 
right over top of you? · 
A~ Yes, sir, I imagine it was. 
Q. Is that what you wanted to know, Mr. Hall! 
· Juror: Yes, sir. 
CROSS EXAMINATION. 
By Mr. Edwin Meade: 
Q. Mr. Giles, tell the jury what your weight is. 
A. My average weight runs anywhere to 215, 218, 220. I 
think I was weighing just about 218 at the time, just as ·well 
as I can remember. 
Q. Did I understand you to say that both you and Mr. 
Wellman "rere on the platform when it gave wayT 
A. Yes, sir. I was just at the head of the steps on the 
platform, and he was over there. . 
Q. As I understand it, you and Mr. Wellman here, in front, 
came up the stairway and reached the platform, and when 
you both got on the platform, this support underneath the 
·stairway gave way, and the platform gave way, and you fell 
down beside the house t · · 
page 45 ~ A. I fell down, and this part here was swinging 
right over top of me. 
Q. In other words, the end of the platform-the .side next 
to the house-gave way? . . 
. A. The whole business next to the house just pulled away 
and swung down. 
Q. If there had been any apparent· defoot in the construc-
tion of that platform, you and Mr. Wellman could ·have seen 
it when you approached, eouldn 't you? 
A. If we had examined it thoroughly we might have. It 
seemed to be completely rotten, is what it seemed to be. All 
at once it said '' T-s-s-s-t! '' and gave 'vay. 
Q. Did it seem to be completely rotten before you went up 
there? 
A. I didn't notice it. 
Q. So you and Mr. Wellman proceeded up this stairway, 
not looking or noticing, and got up on the platform, and the 
platform gave wayT 
A. That's right. . 
Q. If you had observed conditions in the .construction and 
... 
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about this platform, could you have .seen this rotten condi-
tion in which it was? 
A. Well, I don't kno .. w. I never even thought about it be-
ing anyways dangerous. I never give that part a thought. 
Q. The platform and .stairway was all open, was it not? 
A. Yes, sir . 
. page 46 ~ Q. Everything about the platform and stairway 
is built from the outside, is it not 1 
A. Yes, sir. It seemed to be. 
Q. Attached to the- house from the outside, in plain view f 
A. Yes, . sir. 
Q. Your only reason for not seeing the condition in which 
this stairway was in, was that y-ou were not paying attention 
to itY 
A. I never thought about its falling. I never give that a 
thought. I just went on just like we went everywhere else. 
Q. In the discharge of your duties, you were carried in 
places similar to this in rental property, and stairways sueh 
as that-is it your custom to look after your safety going 
up these stairs, by first inspecting them to see if they are 
safeY · 
A. I never have been in the habit of making any inspection. 
I went up on the platform. I never gave it a thought. Ae-
cording to that, you would be inspecting the property in-
stead of inspecting my work. , 
Q. Then it is your habit, and Mr. Wellman's habit, ·so far 
as you know, and on occasions when you were with him, to 
go in places of this kind, up stairways, without paying any 
attention to conditions, but accepting them to be safe; and 
proceeding along without taking proper care of 
page 47 ~ your safety? 
A. Yes, sir. That is the way I generally do. 
Q. Was there a tub of water on the platformY 
A. I think probably there was. Something wet me. 
Q. Water poured on you f 
A. Yes, sir. 
Q. Do you recall whether there were one or two tubs of 
water? 
A. I don't kno,v. I just know this right sleeve of mine 
was soaking wet all the way down. 
Q. Did yon look a.t this platform after you fellY Were 
there any timbers broken that yon ·saw, or were there just 
timbers pulled away from the house? 
A. I didn't make any inspection. I tried to help Mr. Well-
man, but I was hurt so bad myself I couldn't do anything 
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much. We got an old burlap sack for him to lay on until they 
got him. 
Q. You couldn't sa.y 'vhether any of the timbers were 
broken or not! 
A. No. 
RE-DIRECT EXAMINATION. 
By 1Yir. Talbott: . 
Q. As you came around this building, was the rotten con-
dition of this stairway visible as you came up there 1 
A. I never noticed it. 
Q. Gould you see it? 
A. I never noticed it. 
Q. Would it be possible to determine the condition of that 
thing without coming around under the thing and making an 
inspection Y 
page 48 } A. Well,-I wouldn't think .so, Mr. ~albott. 
RE-CROSS EXAMINATION. 
By Mr. Edwin 1\tieade : 
Q. Mr. Giles, this picture marked ''Exhibit Giles No. 1'' 
shows the front view of the stairway, does it not? 
A. It loo~s like the end to me. 
Q. In going as you did, up this stairway, could you not see 
everything that you could see in this picture, in regard to the 
construction of that stairway and pl·atform? 
A. I could see this. This is what I call the end of the 
house. That goes in downstairs. The steps goes upstairs. 
Of eour.se I could see the steps. 
Q. The steps are not boxed in 7 
A. No. 
Q. The platform is not boxed in Y 
A. No. 
RE-RE-DIRECT EXAMINATION. 
By J\!Ir. T.albott: 
Q. As a matter of fact, you ca.n 't see in that picture where 
it is tacked on to the house, can you? 
A. I can't see very well. You can't show the side of the 
house. 
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page 49 ~ C. M. LAW, 
called as a witness on behalf of the plaintiff, and 
being· first duly sworn, testified as follows: 
DIRECT EXAMINATION. 
By ~Ir. Ca.rter: 
Q. Your name is C. M. LawY 
A. Yes, sir. 
Q. What is your business Y ' 
A. Manager of the Home Insurance Company? 
Q. Is that the company that has employed Mr. Wellman 
for some years pastY 
A. Yes, sir. 
Q. Can you tell us what the records of your company show 
his earning capacity to be-what were his average earnings 
per week? · 
A. Yes, sir. 
Q. ·What were his average earnings? 
A. $36.80. 
Q. Could you tell us how long he was unable to do any 
work after that accident Y 
A. He went back to work this past Septembe·r. 
Q. This September, 1929? 
A. Yes, sir. 
Q'. D:o you know what date Y 
A. About the 21st. 
Q. S'o he was out of work about 14 months! 
A. Yes, sir. 
Q. Since he returned to his employment, what has been his 
. average per week? · 
page 50 ~ A. He has been at work 10 weeks, and his aver-
age has been $21.83 a week the 10 'veeks ending last 
Sa.turday. 
Q. It was around $36.00 before the accident Y 
A. Yes. 
Q. As an insurance man, are you familiar with the Ameri-
can Table of Mortality Experience, showing the expectancy 
of a man at certain ages Y 
A. Yes, -sir. 
Q. Assuming a man to be 38 years old, what is his expec-
tancy? 
A. 29.62 years. 
Q. Prior to the accident, what were }.{r. Wellman's duties¥ 
A. Soliciting and collecting. 
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Q. Soliciting and collecting for life insurance Y 
A. Yes, sir. . 
Q. I believe you gentlemen have in your business what is 
called a debit 7 · 
A. Yes, ·sir. 
Q. What do you mean by that 7 
A. That is a round we have to make on policies payable · :. 
by the week. 
Q. A man has a certain territory from which he must col-
lect? 
A. Yes, sir, the first three days of the week-Monday, Tues-
day, Wednesday. 
Q. And you call tha.t a debit? 
A. Yes, sir. 
page 51 } Q. Do those debits. vary in size 7 
A. T:P,ey do. 
Q. Prior to the accident, how large a debit did Mr. Well-
man take care of Y 
A. I don't remember just the dollars and cents, but I think 
it was about the third largest in the district. 
Q. In the district? 
A. Out of 14. 
Q. So Mr. Wellman had about the third largest debit in the 
district, out of 14 Y 
A. The third largest debit in the district, out of 14. 
Q. Since he went back to work, how large a debit has he 
been able to take care of Y 
A. He took the smallest debit I had. 
Q. When you gave him this employment on the ,smallest 
debit you had, did you give it to him permanently, or on 
trial Y 
A. On trial, to see if he could take care of it. 
Q. Has he been able to take care of it Y 
A. lie did all right when the weather wa.s good. I wouldn't 
be willing to risk him on bad weather. 
Q. Has he been able to take care of it since he returned to 
w:ork, under bad weather conditions Y · 
A. I wouldn't be willing to risk him in bad slick weather. 
Q. Yon would have to put in a substitute in bad weather? 
A. · Y e.s, sir. · 
page 52 } Q. Before the accident, he took care of your 
largest debit under any and all conditions 
A. Yes, sir, he did very well with it. · 
60 Supreme Court of Appeals of Virginia. 
CROSS EXAMINATION. 
By Mr. JuHan Meade: 
Q. As time goes on, he will improve, will he not Y 
A. You mean his work? 
Q. His debit has grown some, hasn't it, since he took it Y 
A. Some. 
Q. It will continue to grow as time goes on, won't it? 
A; The last quarter of the year is best for u.s in Southside 
Virginia-October, November, and December. ~fost all of 
them do pretty good the last part of the year. 
Q. It was very natural to put him on a small debit when 
he came back, wasn't it Y 
A. Yes, sir. 
Q. You expect his debit to grow 1 
A. Yes. 
Q. It will .grow, w'on't itY 
A. Well, I expect it to grow the rest of this year, gradu-
ally. 
Q. He is .still with you, isn't heY 
A. Yes, sir. 
Q. You expect to keep him Y 
A. Yes, sir. 
page' 53~ RE-DIRECT EXAMINATION. 
By Mr. Carter: 
Q. You mean you expect it to grow the rest of this year, 
on account of business conditions t 
A .. Collections don't keep up ·SO well a.fter the first of the 
year. 
Q. The period to which you testified, from September to 




--· ·-- R.E-CROSS EXA1viiNATION. 
By Mr. Julian Meade : 
Q. .And he took care of it all right, didn't heY 
A. Yes, sir. 
Q. Mr. La-w, you don't Imow anything about the injury, do 
you-of your own knowledge? 
A. No; sir, I just know the place it happened. 
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MALINDA OWEN, 
ealled as a 'vitness on behalf of the plaintiff, ·and being first 
duly sworn, testified as follows: 
DIRECT EXAMINATION. 
By Mr. Talbott: 
Q. You are ~falinda Owen7 
A. Yes, sir. 
Q. You live down there in the house where the platform 
fell 7 
A. Yes, sir. 
page 54 } Q. You ·were there on· July 10 of last year 7 
A. Yes, sir. 
Q. How long have you been living there? 
A. I, reckon I been living there about five years. 
Q. You lived on the top floor? 
A. I lived upstairs. 
Q. Who else lived upstairs f 
A. Emma and Allen Johnson. 
Q. Emma and Allen. Johnson? 
A. Yes, sir. 
Q. And who lived downstairs 7 
A. Sback Wilson and his w1fe. 
Q. Anybody else f 
A. Nancy Hunt had been living there, but I think she had 
moved a'vay. 
Q. You were in the house when the platform fell? 
A. Yes, sir. I had just come home. l\{y feet hurt, and I 
sat down in a. chair there by the window to take off my shoes. 
I heard 1\fr. Giles and somebody coming up the steps, and 
then I heard the porch drop. 
Q. Y.ou heard somebody coming up the steps, and then you 
heard the porch drop? 
A. Yes, sir. 
Q. That was immediately after you heard them coming up 
the stairs? 
A. Yes, sir. 
page 54 } Q. Wh~t part of the porch fell? 
A. The piece fell from the side of the house. 
Q. Fell away from the side of the house? 
A. Yes, sir. 
Q. And dropped do'vn? 
A. Yes, sir. 
r--~ 
62 Supreme Court of Appeals of Virginia. 
Q. Who has charge of the renting of the house where you 
live? 
A. I pays my rent to ::Mr. Gravely. 
Q. You pay your rent to l\1r. Gravely? 
A. Yes, sir. 
Q. Had you ever made any complaint to l\1r. Gravely about 
. the condition ·of that stairway? 
A. I had told l\fr. Gravely I though~ it was going- to fall, 
and he had told me that as soon as he could get his carpenters 
up there, he would have it fixed. 
Q. How long had that been before the accident¥ 
A. About a week. 
Q. About a week Y 
A. I told Allen to tell Mr. Gravely it " .. as very '\'lealr, but 
he didn't get there until after the porch had fell. 
Q. What did he say? 
A. He said he was going to look after it; his carpenters was 
· on the way. They was busy down there around 
page 56 ~ the bridge. -
Q. Had l\1r. Gravely made a.ny repairs there? 
A. I had .got afte·r him about the steps being in such bad 
condition. He had had his carpenters work on them once 
before. 
Q. He had had his carpenters work on t.hem once before t 
A. Yes, sir. Since I been there. 
CROSS EXAl\1INATION. 
By Mr. Edwin Meade : 
Q. How much do you weigh? 
A. I haven't 'veighed in quite a 'vhile. Last time I weighed, 
I weighed 210 lbs. 
Q. The last time you weighed, you weighed 210 lbs. f 
A. Yes, sir, 210. · 
Q. You went up this stairway. just before the platform 
fellY 
A .. Yes, sir. 
Q. You got in your room? 
A. Yes, sir. I had just g·ot in, and was sitting there at the 
window pulling off my -shoes 'vhen I heard these people come 
up the steps. 
Q. What people? 
A. Mr. Giles and l\1r. Wellman. . 
Q. You heard them coming_ up, and then ~he platform fellY 
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A. Yes, sir. ].!Iy doQr is the first one you come to; I heard 
them go on over to Em...ma's d'oor. 
Q. Melinda, how many tubs of water. were on the platform 
when it fellY 
A. There was one out there. I don't know if there was 
any more or not. 
Q. Was it yours? 
A. I think it ·was Emma'·s. 
Q. Was it out there to catch rain.waterY 
page 57 ~ A. Yes, sir. 
Q. Was it full of waterY 
A. I really couldn't say. I .hadn't been over to. that side. 
lVIy door is the first one you come to. 
Q. Where were you when you told Mr. Gravely-asked Mr. 
Gravely to fix the platformY 
A. Where was I-
Q. When you told Mr. Gravely the steps needed repairing? 
A. I was at home. 
Q. In your roo.m 7 
A. When he come there for the rent, I was telling him and 
showing him about them, telling him how dangerous it was. I 
would always caution him when he would come up there. 
Q. That was ~ortly berore it fellY 
A. About a week. 
Q. Wa.s it after they had had the party up there that uight7 
A. What party Y 
Q. Didn't Emma have a party up there? 
A. There a.in 't never been no party up there. 
Q. Wasn't .there a crowd of folks up there, and out on the 
platform' 
A. There ain't never been no party up there since I been 
up there. 
Q. What was it that caused the platform to fall Y 
A. I done told you as nigh as I could. It was a little piece 
that came and held the steps and the platform to the house. 
It just drapped. 
Q. Didn't any part of the platform break, did it--it just fell 
aw;ay from the house? . 
page 58 ~ A. I didil 't see anything b~oken. I didn't come 
out doors until ~1:r. Gravely come and fixed it. 
Q. When you told Mr~ ·Gravely-asked Mr. Gravely to fix 
the platform, what did you tell him was wrong with itf 
· A. I told him all -of it was in bad condition. 
Q. You just told him all of it was in bad condition' 
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A. I told him the platform and the steps too, as far as I 
could see. 
Q. Why did you tell him that Y 
A. I knowed I was heavy, and I had seen it coming loose; 
it looked like it was g-oing to fall. 
Q. What looked like it was going to fall ·1 
A. Looked like it all was going to fall. 
Q. The piece that was nailed to the house, is that \vhat you 
are speaking of Y 
A. I thought the whole thing \Vas coming ioose-steps and 
all. 
Q. when you came up those steps-or anybody else--conld 
you see that they were in bad condition l 
A. I didn't notice all of them, but I had took notice of it, 
and had told Mr. Gravely about it. 
Q. When f 
A. About a week before, I had t·old him. 
Q. Oouldn 't anybody -coming up those steps, like you. went 
up those steps, see whether or not they were in bad condi-
tion? 
A. I don't know. They might not a-been looking. 
Q. Couldn't they have seen, if they had been looking1 
A. Well, I seed it because I stayed there all the time. 
Q. If anybody coming up there had looked, rould they have 
seen it where it was pulling loose 1 
page 59 ~ A. I reckon they could if they had been looking 
careful like I was. They might could a-seen it. 
RE-DIRECT EXAMINATION. 
By Mr. Talbott: 
Q. Melinda, ~{r. Meade said something about a tub of 
water. W.ha.t kind of a tub was that f 
A. It was a lard tub. 
Q. How big around was it, and how high 1 
A. You know how big those lard tubs is. .About as high as 
that. (Illustrating.) 
Q. It was out th~re to catch rain waterY 
A. The tub was setting on Emma's ·side. I don't know what 
it had in it. 
Q. You rented what from Mr.· Gravely f 
A. I rented the two rooms just as you go up the ~teps. 
T.hey are the two I rent. They rented the two on the next 
side. 
Q. Emma and Allen rented the other twoY 
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A. Yes. Q. ~o used those steps? 
A. Just me and them, that lived up there. 
Q. ~oever rented up there used those .steps 7 
A. We was the only two that rented up there. Anybody · 
else who come up any time·, they come up the same steps. 
The Court: You rented from Mr. Gravely! 
Witness: Yes, sir. 
The Court: Did you and Allen Johnson have any connec-
tion in renting from him, or did you rent separately and he 
rent separately¥ 
Witness: I rented .sepa.ratelyt and he rented separately. 
The Court: He didn't have anything to do 'vith your rent-
ing, and you didn't have anything to ·do with his renting 1 
The Wit.nP.sS: That is right. 
page 60 ~ RE-CROSS EXAMINATION~ 
By Mr. Edwin Meade : 
Q. 1\felinda, I want to get this straight, what particular 
thing did you point out to };Ir. Gravely to be wrougY 
A. What particular thing did I point at 7 
Q. What did you tell him was ~ong with it 1 
A. I told him the whole porch was in a bad shapet and was 
liable to fall. 
Q. You didn't tell him any particular thing was liable to 
fall? 
A. I didn't know the platform was going to fall. 
Q. You didn't think it was going to fall7 
A. I was uneasy about all of it, tha.t is what I told him. 
ALLEN JOHNSON, 
called a;s a witness on behalf of the plaintiff, and being .first 
duly sworn, testified as .follows: 
DIRECT EXAl\Il:NATION. 
By Mr. Carter: 
Q. Your name is Allen Johnson'· 
A. Yes, sir. 
Q. Where were you living on the lOth of July, 1928' 
A. I dis'remembers. 
Q. Were you living in that house, shown in this picture I 
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hand you, marked "Exhibit Giles #l ", when the platform 
fell f . 
A. Yes, sir, I was living there. 
Q. Whereabouts-upstairs. or downstairs? 
A. Upstairs. 
Q. Front or back Y 
A. Back. 
page 61 ~ Q. vVho was living with you! 
A. Emma Hairston. 
Q. How long had you been living there Y 
·A. I had been living there two months from the time it 
happened·. All together, two months. 
Q. Had Emma been there all that time? ' 
A. No, sir, not all that time. 
Q. How long had she been there? 
A. About a month. 
Q. Who do you rent your rooms from Y 
A. Mr. Gravely. _ 
Q. Who do you pay your rent toY 
A. Mr. Gravely. 
Q. Who had charge of the property? 
A; 1\{r. Gravely is the onliest nian I know, sir. 
Q. Were you there when the platform fell? 
A. No, sir, I was at the Chrysler 1\tiotor Company. 
Q. How long was it after it fell before you got there? 
A. About 30 minutes. 
Q. What did you find when you got there? 
A. When I got there I found the porch had fell loose. from 
the house, and Mr. Wellman was lying on the ground. 
Q .. Could you see what ca.used the accident f 
A. I seen it had pulled loose. 
Q. Those steps, and that platform, what werP, they used 
for? · 
A. I thought they used it for the renters· especially. 
Q. Was it the entrance to your place1 
page 62 ~ A. It was the entration to both pla-ces. 
Q. Your plaee and who else's Y 
A. Mrs. Malinda Owen's. 
Q. Was there any other way you or Emma or Malinda could 
reach your rooms without using those· steps and that plat-
form? 
A. No, sir. 
Q. Did you have anything to do with Malinda's roomsf 
A. No, sir. 
Q. Did she have anything to do with yours Y 
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A. No, sir. · 
Q. Had you had any talk with Mr. Gra-v·ely about the con-
dition of this platform . . · 
A. I had spoke to him about it once. My reminding him 
was about the third plank from the steps Y 
Q. On the platformY 
A. Y ~s, sir, the third plank from the steps on the plat-
form. ·I had put him in reminder of it for Miss Malinda. 
Q. When1 . 
A. I seed him and told him what Miss Malinda had said to 
tell him. !tiiss Malinda said if there was anything _he could 
do to it, to please do it. The third plank from the steps was 
weak. · 
Q. Do you know when that was, when you talked with Mr. 
Gravelyt 
A. I would say about a week before it happened. 
Q. What did he tell you Y · • 
A. He told me that just as soon as his men got a possible 
chance he would have them up there rig·ht away. 
page 63} CROSS EXAJ\1INATION. 
By Mr. Julian 1\feade: 
Q. Allen, are you a married man? 
A. Yes, sir. 
Q. Is Emma Hairston living up there, your wife t 
A. No, sir. 
Q. She is not your wife? 
A. No, sir. . . 
· Q. You say the third plank in the platform was what you 
compl~ned . about Y 
A. Yes, sir. 
Q. What 'vas the matter with it? 
A. It was weak. 
Q. Weak in what respect? . . 
A. The condition looked all right, but the plank was weak. 
Q. ·How? 
A. It would give. 
Q. Give way? 
A. Yes, sir. . 
Q. Did you see anything else wrong about the steps or the 
platformY 
A. No, ·sir, I didn't. 
Q. Nothing else? 
A. No, sir. 
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Q. When the platform fell, that plank didn't break, did 
it' ~ 
A. N p, sir, it didn't break. That plank, with the whole 
flatform; fell loose. 
Q. The cross piece pulled out and let the platform slip off 
it, ~and slip down¥ 
· A. I seen the whole thing was pulled loose from 
page 64 ~ the side ·of the house. 
Q. It didn't break? 
A. No, sir. 
Q. What you had expected to happen didn't happen-some-
thing else happened! 
A. The whole platform fell. 
Q. Yon hadn't seen anything wrong about that f 
A. No, sir. 
Q. Had you looked f • 
A. I hadn.'t never looked. I had just gone up there. 
Q. Yon had just gone up there. Had you observed any-
thing wrong-anything except this one third plank 1 
.A. No, sir. 
Q. You hadn't seen a thing wrong except that one plank f 
A. No, sir. 
Q. It looked all right to yon? 
A. Yes, sir. 
Q. The only defect that you called attention to was not 
the cause of the fall, was it-that one plank was not the cause 
of the fall? 
A. I wouldn't say personally, because the whole thing fell. 
I didn't see where nairy a one of the flatform planks had 
broken. The whole thing had fell all together. 
Q. When Malinda Owen told you that there was something 
wrong about that platfonn, what did she tell yon was wrong 
about itY 
A. Miss l\1:a.linda Owens told me in the evening when I come 
in-it was 4 o'clock, I had got off for a funeral. She asked 
me where I was going; I told her I was going to e.arry the 
hearse book, and she asked me would I go by Mr. Gravely's 
and a·sk him if he couldn't send some men up there to :fix it, 
'cause it was dangerous. 
page 65 ~ Q. In what respect? 
A. She didn't say at all. She just fold me the 
porch was weak. I 'vas , reminded of that third plank espe-
cial. When I got back to the undertaking shop, and got up 
there, Mr. Gravely was gone. I didn't see him until the night 
he come to get the rent. 
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Q. When was that~at night? 
A. In the evening. 
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Q. What did you tell him was wrong with the platform 1 
A. I told him the third plank fr·om the steps was weak, and 
told him I wish there was something he ·could do. He said 
as soon as he possibly could, he would get his men to fix it. 
Q. That was about a week before the accident? 
A. Yes, sir. 
Q. Emma Hairston wasn't your cook, was she t 
A. Yes, sir. · 
Q. What did y<>u pay her f 
A. Three dollars. 
Q. Three dollars a week, to cook for you 7 
A. Yes, sir. 
Q. Where was your wife living? 
A. I don't know where she was.. I haven't seen her since 
1921. 
Q. She lives here in town 7 
A. Yes, sir, somewhere. 
Q. Did you have any policy with Mr. Wellman 1 
A. No, sir. 
Q._ He didn't come up there· to see you, did hef 
A. No, sir. 
page 66 } , Q. You paid Emma Hairston three dollars a 'veek · 
to cook for you Y 
A. Yes, sir. 
. 'SHACK WILSON, 
called as a witness on behalf of the plaintiff, and being first 
duly sworn, testified as follows: 
DIRECT EXAMINATION. 
Bv Mr. Carter: 
.. Q. Where were you living on July 10, 1929? 
A. 19297 
Q. 1928? 
A. 719 Beauregard Street. 
Q. Do you know who ow11ed that house Y 
... 
'· 
A. Mr. Gra:vely had the renting of it. I don't know prac-
tically who owned it. · 
Q. Mr. Gravely had the· renting of it 7 
A. Yes, sir. 
Q. Who did you pa.y your rent to 7 
A. Mr. Gravely. 
~--
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Q. Where did you live! 
· A. Downstairs. 
Q. Front or back Y 
A. Front. 
Q. While you were there, 'vere any repairs made to th~ 
·property? 
A. Yes,· sir, some were made. 
Q. Who made them Y 
A. Mr. Gravely had them made. 
Q. Did you have any occasion to have any repairs madeT 
A. Some time ago he fixed my front poreh. 
Q. Who did you .see about having your front porch fixed Y 
A. Mr. Gravely. 
page 67 } Q. Did he have it done? 
. A. Yes, sir. 
Q. Were you there when it fell-when the porch fell i 
A. Yes, sir. 
Q. Did you see it fall? 
A. No, sir. 
Q. What did you see· after it fell? 
A. I saw it 3 or 4 minutes after it fell. 
Q. ·What did you see-what appeared to have been the 
cause of the aooident? 
A. It seemed like it had pulled away from the house. (ll-
lustrating with hands.) Like it was taeked there, it pulled 
away from the house there. 
CROSS E~~IINATION. 
By Mr. J ulia.n Meade: 
Q. You didn't have .any contract 'vith J\{r. Gravely to do 
any repairs-he just did the repairs as they were needed? 
A. Tha.t is right. 
Q. There wasn't anything broken about the platform-it 
just pulled loose T 
A. It seemed to pull loose from the house. 
STIPULATION. 
It is stipulated that Mr. W. W. Williamson is the owner 
of the property at 719 Beauregard St., Danville, Virginia, 
including the house referred to in this evidence. 
page 68} GOLDIE WILSON, 
called as a witness on behalf of the plaintiff, and 
being first duly sworn, testified as follows: · 
--------------------------------, 
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DIRECT EXAMINATION. 
By ~Ir. Carter: . _ 
Q. Goldie, where were you living on July 10, 19297 
A. I lived in the old buff house. They call it the old buff 
house. 
Q. Is this picture, marked "Exhibit Giles 2" a picture of 
it? 
A. Yes, s\r. 
Q. Did you live upstairs or downstairs 7 
A. J)ownstairs. 
Q. Who did you pay your rent tot 
A. Mr. Gravely. 
Q. Did you ever -have any repairs made Y 
A. Yes, sir. 
Q. Who made them Y 
A. Mr. Gravely's men. 
Q. Who did you make complaint to 7 
A. :tvfr. Gravely. · 
Q. That is Mr. J. L. Gravely? 
A. Yes, sir. 
Q. Did you go out-did you see him down there when the 
porch fell f _ 
A. No, sir. When Mr. Wellman was hurt-when it fell, they 
called for my husband. I couldn't go out there-I was too 
scared. I would hand them things, but I never did go out 
doors until the next day. · 
page 69 ~ CROSS EXAMINATION. 
By Mr. Julian Meade: 
Q. Mr. Gravely was always very accomodati""1 about mak-
ing repairs for you, wasn't heY 
A. Yes, sir. 
J. W. WELLMAN, 
the plaintiff, ~lied a.s a witne·ss in his own behalf, and be-
ing first duly sworn, te.stified as follows: 
DIRECT EXAMINATION. 
By Mr. Talbott: 
Q. You are Mr. J. W. Wellman, the plaintiff in this case t 
A. Yes, sir. 
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Q. You were working on the loth day of July, 1928, for 
·the Home Benefit Association Y 
A. Yes, sir. 
Q. How long had you been working for that companyY 
A. Since the 24th of :hiaroh, 1923. 
·Q. On tha.t day, the lOth of July, 1928, yon went to this 
house, called the ''buff house'' on Beauregard Street 1 
A. ·Yes, sir. 
Q. That is inside. the City Limits of the City of Danvillef 
. A. Yes, sir. 
Q. You went there for what purpo·se? 
A. To collect ·insurance from Emma Hairston and .Annie· 
Mitchell. 
Q .. Did Annie :Mitchell live in thrat house! 
A. She lived with Malinda Owen. 
Q. You had to 'valk up those stairs Y 
page 70 ~ A. Yes, sir. · 
Q. Tell the jury, when you went up those stairs, 
what happened. • 
A. I went up in front. Mr. Giles was just behind me. 
Emma lived at the second door. I knocked on the door, and 
just as she got to the door, it fell. 
Q. You dropped to the ground Y 
A. Yes, sir. 
Q. Were you. knocked unconscious Y 
A. Yes, sir. 
Q. What did it do to you Y 
A. Broke my leg ri·ght through there (pointing). 
Q. You lay there on the ground a while, and were then 
taken to the hospital? 
A. Yes, sir. 
Q. Who treated you f 
A. Dr. Scruggs. 
Q. Dr. Pritchett took some X-ray pictures of·your injury! 
A. Yes, sir. 
Q. How long were you in the hospital Y 
A. Seventy-four days .. 
. · Q. Then you came home! 
A. Yes, sir; 
Q. How long were you disabled from any work Y 
A. It is hard to say. 
Q. When did you go bae~ to work Y 
A. The 21st of September, this year .. 
page 71 t Q. ·You were unable to work from July 10, 1928, 
until SeptembEtr 21 of this year Y 
{I 
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A. Yes, sir. 
Q. Then you went back to work for this same company? 
A. Yes, sir. 
Q. Before you were hurt, what sort of work were you do-
ing? 
A. Before I was hurt 1 
Q. Yes. 
A. I had Debit No. 2. 
Q. Is that a. large or a small debit 7 
A. It ·was one of the- largest they had. 
Q. I believe J\{r. Law testified your average was about 
$36.00 a week? 
A. $36.80. 
Q. After you were hurt, did they take you back 7 
A. Yes. 
Q. Permanently, or on trial 1 
A. Mr. La'v said he would ta.ke me back and see how I did. 
Q. Since you started bac.k to work on the 21st of Septem-
ber, what has been your average per weeki 
A. About twenty dollars. 
Q. Are you ·able to handle as la.rge a debit as you were be-
fore? 
A. No, sir. 
Q .. This debit that you have now-is that one of the largest 
or the smallest 7 -. 
page 72 } .A .• It is tl1e smallest dehit in the district out of 
fourteen . 
. Q. Even with tha.t debit, are you able to go out in all sorts 
of weatherY 
A. No, sir. For example, yesterday Mr. Law collected .for 
me. 
Q. You are not able to go out in aU sorts of weather Y 
A. No, ·Sir. In bad, damp weather, my leg hurts me, and 
there is a limited motion in my ankle and leg there. (Point-
ing.) . 
Q. There is a limited motion-is your foot straight or 
crooked? 
A. Crooked. 
Q. Can you walk at all without -that ·cane 7 
A. Yes,. sir, I can walk a little without it, but it is a lot of 
help to me. 
- Q. Could you walk any distance without it Y 
A. No, sir, I don't think so. 
Q. You were in the hospital how long? 
A. Seventy-four days. 
r-----
74 Supreme Cou],'t of Appeals of Virginia. 
Q. What was your hospital bill? 
A. $311.35. 
Q. I don't kno'v whether you explained to .the jury or not-
did you tell them your impression of how that platform fell? 
A. It just seemed to pull loose f.rom the side of the house 
and swing down. 
Q. "\Vhen you approached that platform, and going up that 
stairway, could you tell what condition it was in Y 
A. No, sir, you cannot. 
page 73 } Q. What would you have to do to find out about 
itY 
A. You would have to go down there and look up under 
there. 
CROSS EXAMINATION. 
By 1\tir .. Julian Meade: 
Q. Mr. Wellman, on (July 10, when you went down there, 
you were going down there solely to see Emma Hairston, I 
believe you said before? · 
A. Well, Annie Mitchell carried insurance too. 
Q. Did you go there to see Ani:tie 1\tlitchell Y 
A. Yes, sir. 
Q. Did you see her that night Y 
A. It wasn't night. It Wlas in the evening. 
Q. It was ,before sundown, wasn't it? 
A. Yes, sir. 
Q. It was a bright day, and had cleared off? 
A. I know it had been raining that morning, because I 
changed my shoes at dinnertime. 
Q. When did you discover that the platform was unsafe? 
A·. I didn't discover it until I had been hurt. I had been 
going there every 'veek. 
Q. It seems like, going there every week, you would have 
noticed it if it was unsafe. 
A. If I had considered it unsafe, I wouldn't have went 
up there on it. I had been up there, and I had seen other 
people go up there and-
Q. And you considered it safef 
page 7 4 } A. I wouldn't ~sa.y tha.t I considered it unsafe. 
Q. If you didn't consider it unsafe, the'n it ap-
peared to you to be safe·? _ . 
A. I thought it was safe for me, or I wouldn't have gone 
up there on it. · 
Q. Didn't you think it was safe? . . . ... 
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A. I answered it. 
Q. Do you mind answering it again, please. 
A. I told you if I hadn't thought it was safe, I wouldn't 
have gone up there. 
Q. "'What made you think it was safe? 
A. It hadn't fell with me. · 
Q. Did you make any examination to see if it was ·safe Y 
A. No. - -
Q. Is there anything the matter with your eyes? 
A. No, not that I know of. 
Q. Is there anything the matter with your hearing! 
A. Not -that I know of. 
Q. If it had creaked, you could have heard it? 
A. I guess .so. 
Q. Did there appear to you to be anything dangerous about 
it? 
A. Well, I didn't inspeet the place. 
Q. You didn't inspect it at all? 
A. I didn't inspect it at all. 
Q. If you had inspected it, couldn't you have seen if there 
was anything wrong with it? 
page 75 ~- A. No, sir, not unless you had went down there 
and looked up unde-r there. Mr. Talbott and my-
_self went over there and examined the place, and you can't 
see it unless you do. 
Q. You weren't like me. I went down there and I could see 
every part of it. 
A. This pieee is down under here. 
Q. Aren't the steps ·all open Y 
A. Yes, sir. 
Q. Isn't the platform all open 1 
A. That isn't the same platform. It has been built back 
· again. -
Q. You mean it has been fastened back. Look at this pie-
ture, Exhibit Giles No. 4. You can even see the coloring of 
the plank; you ean see the braces; you can see the crooks in 
the planl{s. 
A. You can see it in that. That is made side view. 
Q. Weren't the steps- wide open 7 
A. You go up the steps a different way from the way this 
picture is taken. - · 
Q. The steps are nothing but planks and two horses? 
A. The phtnks and these pieces. I don't know what you 
call it. 
Q. It is all open, isn't it? 
76 Supreme Court of .Appeals of Virgin_ia. . 
.A. Yes, sir. 
Q. You couldn't see it unless you came around here and 
Iooked7 
A. You can't see the piece unless you come around down 
under here. . 
page 76 r Q. You think you ca.n'tY 
A. No, sir. 
Q. Did you ever try it? 
A. Not before. 
Q. Not until after the accident 
A. No, sir. 
Q. After the accident you made a yery care,fnl examina-
tion? 
A. Not until about last June or the first of July. 
Q. When you were preparing for this suit Y 
A. It was after I had employed 1\Ir.-(witness did not 
finish}. 
Q. After you had this suit in viewY 
.A. Yes, sir. 
Q. Did you find anything wrong with it at that time Y 
.A. It had been put back there, and it looked very substan-
tial then. 
Q. 'Veren 't they the same timbers? 
A. I don't think so. I think there was some new timber. 
Q. What was newY 
.A. Those posts. . 
Q. The platform was the same Y 
A. I don't think all of it was. 
Q. If you had taken about two steps to the right of those 
steps, instead of coming from the front, and going up with-
out looking, you could have seen every part of it, 
page 77 ~ couldn't you Y 
A. If I had walked around there, I could have 
seen it, yes, sir. 
Q. If you had done that, oould you have seen anything 
wrong? 
A. I don't know whether I could have or not. 
Q. You don't know whether you could have or not 1 
A. No, sir. 
Q. If Mr. Williamson had gone down there and looked up 
under there, could he have seen anything wrong7 
A. I don't know.' 
Q. If he had eyes as good as yours, could he have seen any-
thing wrong Y 
A. I don't know. 
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Q. You don't know what you could have discovered if you 
l1ad looked f 
A. I don't kno'v what I could have discovered if I had 
looked, no, sir. · 
Q. You had asked for this woman Annie ~Htchell f 
A. Well, sometimes she left her money with Shook and 
his wife, and sometimes she would he upstairs. I usually 
asked Shack if she had left any money for me, and if she 
had, I didn't go upstairs to see her. 
Q. 1\Ir. Wellman, you ·are making a right liberal sort of 
proposition to Mr. Williamson when you ask him for $25,-
000.00, aren't you f 
A. Mr. :Meade, if you went through the -suffering I have, 
you would want $50,000.00. 
page 78 } Q. I would want -all I could get. That is what 
you are trying to do isn't it? 
"\Vitness did not answer. 
RE-DIREOT EXAMINATLON. 
By J\fr. Talbott : 
Q. Mr. 1\fea.de asked you about what you ~ould sec and 
what Mr. Williamson could see. I will ask yon, if you had 
been the owner of the building, and two of the t<~nants had 
come to you and complained about the unsafe condition of 
the platform, do you think you could have gone up under 
there and seen what the trouble was and had it fixed Y 
A. I think I could. 
RE-CROSS EXAMINATION. 
By Mr. ,Julian Meade: 
· Q. If you had been going down there to collect insurance, 
and had taken the trouble to look up under there, could you 
have seen anything wrong with it? 
A. Well, I don't know. I didn't see it. 
Q. If you had been the landlord, from your point of view, 
you could ha.ve? 
A. If I had been looking for it, I could have. · 
Q. You didn't hunt for it! 
A. No, sir. I£ a man would oome to your place and go 
snooping around, would you-
The Court: Don't argue with counsel, ~fr. Wellman. An-
swer his questions. 
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page 79 ~ Q. Is that the re-ason you didn't look up under 
those steps-because it was someone else's prop-
·ertyY 
A. No, sir. 
Q. You think ~lr. Williamson could have seen what was 
-wrong if he had gone down there t 
A. If he had been notified of the bad condition, he would 
have been looking for it. I didn't know anything had ever 
been said about its being in bad condition. 
Q. You never had heard it? 
A. No, sir. · 
Plaintiff rests. 
page 80 ~ 0. E. P-OW-ELL, 
called as a witness on behalf of the defendant, and 
being first duly sworn, testified as follows: 
DIRECT EXAl\1INATION. 
By ]\fr. Julian Meade: 
Q. Your name is 1\fr. 0. E. Powell? 
A. Yes, sir. 
Q. Mr. Powell, what is your profeS<sion or occupation? 
A. Carpenter. 
Q. How long have you been a carpenter? 
A.- Mighty near ever since I been grown. 
Q. You have been following it regularly and continuously? 
A. Yes, sir. 
Q. Do you know the house belong·ing to Mr. W. W. Wil-
liamson on Beauregard Street at which an accident happened 
to Mr. Wellman in July of 1928? 
A. Yes, sir. 
Q. Do you do work for ~{r. Williamson through Mr. Grave-
ly, his agent,--ca.rpenters work on his property? 
A. Yes, sir, some of it. . 
Q. Do you recollect having built the rear platform and 
stairway to the two back rooms of this house on' Beauregard 
Street some time ago Y 
A. Yes, sir . 
. Q. Do you remember about 'vhen it 'vas, with reference to 
the accident Y 
A. About a year before. 
pa~ge 81 ~ Q. Tell the jury what you did. . 
A. I put up the platform and repaired the steps 
in good shape. 
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Q. What kind of a platform was it f 
A. Pretty good stuff-good as you could get out of rough 
stuff. 
Q. Was it strong? 
A. Oh, yes! 
Q. How was it attached to the house? . 
A. It was spiked to the studding going down-the 2x4 's on 
the house, and spiked. 
Q. The plank that ran endw~)Ts, what did it rest on Y 
A. 2x4's. 
Q. How was it fastened . to the house Y 
A. It was fastened with ~0-penny ·nails, spiked to the studs 
inside the house. . 
Q. About what size timbers :were used in the platformY 
A. Heavy inch boards. 
Q. Tell the jury whether or not you built that platform ~t 
that time in a substantial, strong manner? 
A. Yes, sir, it was all right 'vhen I built it. I .generally 
would go around and see if I had left a nail out, right then 
before I leave. I go around and see if it is. all right. 
Q. Did you examine it to see if it was in a safe condition Y 
A. Yes, sir. I know it 'vas all right then. 
page 82 r Q. In the ordinary eou:r;se of wear and tear of a 
platform like that, wouldn't it last more than one 
year? 
A. Yes, sir. It looked like it ought to. 
Q. Do you know any reason now, in recalling the construc-
tion of that platform, why it should have deteriorated Y 
A. It ought to a-lasted a whole lot longer than .that. 
Q. vVhen you left, after you finished, it was in a safe con-
dition in your judgment 7 · 
A. Yes, sir. 
Q. Do you understand or know, of your own accord, how 
the platform .fell? 
A. No, sir. 
Q. Or why it fell? 
A. No, sir. 
CROSS EXAMINATION. 
By ~Ir. Carter: 
Q. You didn't repair the platform and put it back after it 
fellY 
A. No, sir. 
Q. You didn't see it after it fellY 
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.A. I went back there some time ago, and I used the .same 
lumber and fixed it back. .A .. long time after that. 
Q . .Are you sure it was the same lumber originally put in 
it; or the same lumber that it was re-built with when it fell! 
A. I reckon it was the same lumber. 
page 83 ~ Q. Somebody else put it up? 
A. It was just put up temporarily until I oould 
get to it. 
Q. Ho'v long· was it until you got to itT 
A. I don't know. 
Q. The platform, as you left it the first time, was strong 
enough to hold two people on it Y 
A. Yes, sir. 
Q. Two people of the size of Mr. Wellman 7 
. A. Why, me and my boy stood on it. He is a pretty good 
SlZe. 
Q. Would a tub of water affect it 7 
A. Well, you know for the purposes it was put there for, 
it was all right. 
Q. Would it have been strong enough to put three people 
on it? 
A. Well, at the time I left it. 
Q. How about f.onr T 
A. I expect it would have held four. 
Q. You wouldn't have felt afraid of it ·with four people 
on itf 
.A. No, sir. 
Q. How about five? 
A. I don't know. You are overloading it now. 
Q. Yon think five would have been overloading itf 
A. Well, now, for the purpose it was meant to be used 
for-
Q. Yon would ha~e been a little bit alarmed if there had 
been five people on it Y 
A. I wouldn't have been afraid to put as many people as 
could have .stood on it when I first built it. 
page 84 } Q. How many would it hold Y 
A. I don't know. 
Q. Six or eight f 
A. I don't know. I conldn 't tell. It is not a very large 
platform. 
Q. If that platform fell with just two men and a tub of 
water on it, something had certainly happened to it since 
you put it up there! 
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A. Well, a lot of things could have happened in that time. 
A 1ot could have happened. · 
Q. You don't know what. happened to it 1 
A. No, sir. I know I put 'it up there right. I .don't know 
what happened to it. 
Q. Are you sure ·as to the time you put it up-are you sure 1 
A. It was something- about a year. 
Q. It may have been more! 
A. It may have been more, or not quite a )lear. 
Q. You say you do Mr. ·Gravely's work. 
A. Right •Slnart of it. I don't do it all. 
Q. You do M'r. Williamson's work under Mr. Gravely's or-
de·rs ·or directions 
A. Yes, sir. 
Q. If J\~Ir. Gravely had let you known that the platform 
was weak, couldn't you have .gone there, and found what had 
happened to itt 
A. Yes, sir. 
page 85} Q. If it had been brought to your attention that 
the platform which you had built had gotten into 
such shape that tenants were complaining that it was not 
safe, you could have found out by inspection what the trouble 
was, couldn't you? 
A. Oh, yes, I could have found out all right. 
Q. Nobody called your attention to any defect at all? 
A. No, sir. 
RE-DIRECT EXAMINATION. 
By Mr. Julian Meade: 
Q. Mr. Po,vell, 1\tlr. Carter asked you how many people that 
platform would hold-five or six, and you told him a.t the time 
it was built, it would have, in your opinion, have held as 
many as could get on there. There isn't any reason why it 
wouldn't have a year later, is there-no reason why it still 
wouldn'tt 
A. It would have lasted more than· a year if something 
hadn't happened to it. It was built out of good stuff. 
RE-CROSS EXAMINATION. 
By Mr. Oarter: 
Q. If Mr. Gravely had gotten you to go down there just 
before it collapsed, you could have told them what was the 
matter with it, couldn't you! 
A. Oh, yes. 
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page 86 } RE-RE-DIRECT EXA1\1INATION. 
By Mr. Julian ~Ieade: 
Q. Most ·anybody else could, too, couldn't theyT 
A. Yes, sir. 
Q. It is all open, isn't it? 
A. Yes, sir. 
• J.L. GRAVELY, • 
I 
called as a 'vitness on behalf of the defendant, and being first 
duly sworn, testified as follows: · 
DIRECT EXAI\1INATION. 
Bv Mr. Edwin Meade : 
"Q. You are 1\{r. J. L. Gravely? 
.A. J. L. Gravely. 
·Q. What is your business, Mr. Gravely? 
A: Rental and real estate. 
, Q. How long have you been in that business? 
A. 25 years. 
Q. Did you have in charge for 1Yir. W .. W. Williamson the · 
old buff house on Beauregard Street on July 10, 1928 f 
A. Yes, sir. 
Q. Did you rent out this house or the apartments in this 
house and collect the rent for them? 
A. Yes, sir, I collected the rent from the different tenants. 
Q. What authority do you have with respect to repairs in 
this houseY 
.A .. In a general way, I made repairs when I thought there 
was anything necessary to be done. 
page 87 ~ Q. Did Mr. Williamson leave to your judgment 
the making of necessary repairs? 
A. He did. 
Q. Who rented the two upstairs apartments? 
A. A colored woman by the name of Mali~da Owen, and 
a colored man in the ~second -apart~ent named Allen John-
son. 
Q. How much ·did each pay per 'veekf 
A. Seventy-five cents. 
Q. Did you rent either one of those apartments to a woman 
named Emma Hairston Y · 
.A. No. 
Q. Mr. Wellman referred to a "roman in his testimony by 
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.the name of Annie Mitchell. Do you know who Annie Mitch-
ell isf 
A. I do not. 
Q. Have you ever seen her at the house in question Y . 
A. Not that I know of. 
Q. Did you rent part of the house to her Y 
A. No, sir .. 
Q. Did you ever come in contact with her Y 
A. Not that I know of. 
Q.· Did you ever have any agreement with Allen Johnson 
or Malinda Owen to repair that stair or platformY 
A. I made no .agreement with them to make any repairs at_ 
all, and in fact the first time they went in there, they went in 
without •Seeing me about it. 
page 88 } Q. You had no agreement with them in regard 
to the repairing the stairway and porch loading to 
.the two apartments they rented from you 7 · 
A. No, sir. 
Q. If, in your opinion, the stairway and poreh needed re-
pair did you have the authority to repair it 7 
A. Yes, sir. · 
Q. When was this stairway and porch built, or built over! 
A. The platform in front of these two doors was built on 
June 11, 1927. 
Q. Who built them? 
A. Mr. Powell. 
Q. Mr. 0. E. Powell f 
A. Yes, sir.' 
Q. He is a carpenter¥ 
A .. Yes, sir. . 
Q. Did you· pay him to build this stairway and porch Y 
A. Yes, sir. · 
Q. How often did you go to this house 7 . 
A. I made it a business to go there practically every week. 
Every ~ionday night was my time to go there. 
Q. Why did you go there Y 
A. To collect rent. 
Q. Going there to collect rent, were you constantly on the 
lookout for things to be done on the premises Y 
A. Generally, going around property, I woulcl 
page 89 } examine it to see if there w:as anything necessary 
· · to be done. If anything was, I would tend to it. 
Q. Did you see anything wrong with this stairway and 
porch up to the time it collapsed Y " 
A. No, sir. · I ·, 
.. 
,--------
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Q. It is in evidence that this porch collapsed on the lOth 
day o.f July, 1928. When was the last time you were there, 
prior to the acc~dent7 
A. The week before-no, I was there the morning before. 
Q. The collapse occurred on Tuesday, and you were there 
on Tuesday morning? 
A. I went there Tuesday morning. I didn't go l\Ionday 
night. 
Q. Why didn't you go on ~Ionday night 7 
A. T·his particular Monday night it was raining real bad. 
I stQpped to wait until it was over, and it was late, so I got 
a street car and went on home, ~and went there the next morn-
ing· instead. 
Q. Th~ rain delayed you, and you went on home that night 
-Monday night-is that correct 7 
A. Yes, sir. 
Q. And you went back there the next morning-Tuesday, 
the day the accident occurred 7 
A. Yes, sir. 
Q. Did you go up the stairway T 
A. Yes, sir. 
Q. Did you collect the rent f 
page 90 ~ A. I don't recall about that. 
Q. Was anything wrong· with the porch, so far 
as you c·ould see f 
A. No, sir. 
Q. W·as the ground wet on that Tuesday moruingf Was 
water standing on the ground f 
A. It was dripping from the eaves -of the house right down 
on the porch. The floor of the porch was built out of 3/4" 
planks, 8" wide, with cracks left between the planks so that 
water coming from the house would go through them in-
stead of· standing. 
Q. You are speaking of the floo·r o:f the platform! 
A. Yes, sir. Underneath these pieces, there 'vas a. cross 
piece of 2x4 that was laying into· the studding between the 
weatherboarding. The ends of these planks rested on that 
2x4, and then there were 3j4x8"s used as cross pieces to the 
center of the platform and to the ends. 
Q. Was the .bouse and poroh wet from the rain 7 
A. Against the house it was. 
Q. What I am after is this : Was the poreh floor, and the 
-house where it was fastened on to it,-were they water-
soaked? 
A. Waterproofed 7 
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Q. W~tersoaked. 
A. Wa.ter \v~s ''pretty heavy on the planks. 
Q. These plallks 'jon· are':sp.ealting of:·· . .A.re· they tp.e onef? 
held up· by the· 2x4 nailed into the· studdings of· the' 'house 1 
I. · •. '·' .. · ... A. Yes; ~Sir~ · · .. " ·· ~· · · · ' ·· · <.: · · · · · · • : · · · · 
. pag~ 9} r rr q: an,1a ·~~iyt~!~.g ~Er..~~-! tg ~~ t'Y~P~gth~~~~~t ~~~. 
• · ues ay mornu1g when you wen up ose s eps t 
A N . .. . . . J ~· . o, s1r. Q. P.i~ y~u ev~r h~ve ~ny an~i~ty ~or your own safety, 
goiiig-up aha. do$ those steps;· arid' 'on tliat ·phitforin ~ . -· ... 
A. Not the 'least bit.·, · 1'': "·- · ..... ;·· · ... • 
. Q. m~r~ ··w~fe' you 'when this collapse p~urred t 
A·. I dQ.n't 'know'. ··I w&.s s~i:Qe,vher~- o~ ·my work. 
Q. Dut'you get down t<f the btiff'lioiise'lhat·'day or· the ne~t day?' ,,_, . .'·'· . . : :· .. :r .. ·•, •. , ,._ .. . . ,. ,_ •. _ ·J • ·.• . ",. '· 
I ~a· • •t~ ce4~t'~ ~~~tt. ·a*~ ~f3St,'h~~~~ P.:U~~~ J ~Rt ho;re~ t~~.~ ~i~ht, 
an 1 was oo1 · a·e to go · en. ··· · ·. · · 
. Q:· Ri<J r~P -~? t~~~ !~~?E~ ~-~Y.! A. 1. es, srr. · · 
Q. Early?'_! 
A. The very earliest cl1ance I could. 
Q. You were tlier~· early~oiiWedne~day morning, July 117 A. Yes, sir. · · · .• , ·· -·; !. " • • ,. ,..,., _····.; ~ •.. ) ... : ...... ~ · • ' · · 
Q. What condition did you find the steps and platform in? 
A. I fo"Qnd tpaf' the ·c-r~ss pl:~c~ · naH~d into tp.e stu~ding 
had slipped 'out-and' was· hanging po~. ~ Th·e plank on that 
tll!~:J.~ ~#s~;g_ :~ott pjts:.r ;t.!>~tl~f~ft.lf~c:r: ~nt;n f~i 
t4rq~gJ1. T}J.e-~e#t~ -pie·~ .,y~ftur: -~a.-qyer:" · ·' .. _ .. · · · ·· 
• ' ":·,- I, . .£R~ :~vli~t: at~YQU~-:m~·aft··-qy·· '"the cent~r piece"f 
page 92-} A.: Tlie'piece was~lfailed just'as it w.'~s be'for~ 
. there -was nothing loose 'ab~ut tnat. '' ' 
Q. Was fl)L~ t@ber br~~en,-.. a~y p~t of' t~~ ·p_or(f~ broken 7 
A. ~P-t at" ~11."·-. · · · ~ -... · · · : · · · · · · · · ·· · 
Q: .As r UiiderstaH~ _you, ~4~ 2~.4 . p:,.~N~ .a~~.qss t~e si.d~ 
of tl}e hous.e~ flb.d · ~~uJ,~.d to tb~ ~tn.da1pg·; winch supported 
1p.,e ·pl~ijk~ ·~f llXe floqr~ ·4~·d pplle_d ·a.way .. fro~r(the ·houeet . 
~h A~ tf~d P~H~~ ~~ay f~;e·~ -~H~··h.?~~·~? a~~·i~'l~ad s~~e~ -~.ff 
~ .. ~P.J.. 
· Q·.: You s~y "slided Qff the~'?-nothing w~s br~ken V 
A. Ng, sir, !loth~nt \VOrn ?u't. . · ' :. 
Q. Was tp.~ ~_qudit1q~ qf t41s st~r~ay ~d P.latfQrJ}t at the ~inie of the, c·ollapEie~ ·~r on. Tuesday• morning, ~y~~~~··i·o1~ we~t 
qyer th,e;re, t)i,e s~;me ~s Jt was ·the -year b~fore w:hen 1fr. 
~o:'.vell nxed· ·it? ... o"·.· • ·.~ : ,. • •• .. -tl· 
: I. ·~;. ;_!: (•} ·' ~, . 
r 
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A. I didn't see any difference at all. 
Q.. Was there any change in the condition Y 
A. No. 
Q. How do you account for the· platform giving away? 
A. Well, I think, in a case of a platform of that sort, if 
the weight is all centralized at one particular point-·-
Mr. Carter: It seems to us that the witness is beingg asked 
for an opinion, instead of letting the jury form its own opin-
ion. This is hardly a case for expert advice. 
Mr. ~feade: He w.a.s there immediately after it occurred, 
The Court: I don't think it is a question for expert ad-
vice. He can tell the facts as he· saw them. 
page 93 ~ ].fr. Meade: I don't think it is a case for Hn 
expert. You or I or an:f'body els~ 
Mr. Carter: I think he should give the facts, and let them 
draw their own opinion. 
The Court: I don't think it is a case for an expert ovinion. 
I think the jury can draw its own conclusions. 
. . 
Q. What facts existed at the time of that collapse that 'con-
tributed towards the :f.all of that porch Y 
A. Well, I think-
Mr. Carter: We object to wl1at he thinks about it. 
The Court: I don't think it is a matter of opinion. It is 
perfectly proper for him to tell the construction of the plat-
form, and ·anything he observed when he 'vent there after-
wards-how it pulled out, the condition of the timbers, the 
condition of the nails-whether they were forced out-any-
. thing of that sort. 
Q. Tell the jury the condition of the 2x4 cross piece, the 
condition of the nails, and the planks of the floor-what did 
von find there with reference to those? 
.. A. I f.ouud that cross piece pulled out and the nails had 
been bent more or less. You kno·w how a piece of lumber com-
ing out, the nails would not be exactly straight, but more or 
less ~ent. This concentration of the 'veight seemed to have-
Mr. Carter: We object. 
The Court: Don't tell what you thougl1t about it. Just tell 
·what you saw. 
Q. Can you tell the· jury what condition the tim-
page 94 ~ ber was in around the places where the nails were 
in,-was that timber wet T 
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A. Yes, it was wet. The piece that pulled out was wet from 
the rain. The plank 'vas solid. There wasn't anything bad· · 
about it. It is there now, exactly the same plank, and used 
exactly the same way. 
Q. Mr. Gravely, who had control and possession of that 
stairway leading up to those apartments 7 
A. Those tenants. 
Q. Which tenants. 
A. Malinda Q,ven occupied the first part, and .Allen John-
son occupied the other part on the other side. 
Q. Allen Johnson? 
A. Yes, sir. . 
Q. Did any tenants in that house, other than Malinda Owen 
and Allen Johnson have any rights in· that stairway and plat-
formY 
A. No. 
Q. Did you rent the stairway and platform to Allen John-
son and Malinda Owen-did that go with their apartment! 
A. Yes, sir. · 
Q. Did each one of them have the right to use that stair-
way? 
A. Yes, sir. 
Q. Malinda Owens says that about a week before the col-
lapse, she told you in her room, when you came there to col-
lect rent, that that porch was weak, and askecl you 
page 95 ~ to repair it. Is this a fact? 
A. No, sir. · No conversation like that ever 
passed between her and myself at all. 
Q. Are you positive about that? 
A. Yes, sir. 
Q. Alien Johnson says that he told you tha.t the third plank 
on the platform was weak, and asked you to repair this plat-
form, and he .says he ·asked you that about a week before 
the collapse. Is tha.t a fact or not? 
A. No. 
Q. Did he ever say .anything to you, prior to the date of the 
collaspse, about repairing the stairway or platformY 
A. No. 
Q. }Ir. Gravely, was the condition of· this stairway and 
platform the same ·at the time of the collapse as it was at the 
time vou rented it to Allen J<1hnson 
A. ·Yes, sir. The same thing. They hadn't been there but 
a week or two. 
Q. Mr. Gravely, I don't know whether I asked you this ques-
tion or not: did you agree with any of the tenants in these 
~8 ~ll~f~ffi~ Gfp~r-t P~ ~~~~~}~ Rf VtfF,iWft: 
twQ _aP.~rtm~nt~ p:n§t~ifs, .:Wll~R- ~~-11 ~~n~~4 .t~q~ a~~rt~~:nt~ tQ-tb,~:m·, t() ~,ep~g··t:tie ~tarrway and pl~tfpp:p..Y · 
· ·- 4; J[o, ~ir. · · ~ · :-.- -·-' ~-- ··--· ·· ·· ··· .. -·''" 
Q. If this· stairw~y and platform had b~~n up.s.p.fg, ~nd y~u. 
h.a~ 44d )tnqw~~qge·~f i~~ wo~l~ YA"l:l p~v~·li~Jl-if·rep~J,.~·esi'f '· 
' ··A:I ~certainly ~wallld." · · " · .-. ·.. : -· · ·- · 
, --- - . ·- - . -- . " . _, ~----. 
pag~ 96 ~ CROS'S EXA~flNA~IQij'. 
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By 1\tir. 0art~r: 
· ·Q: Mr. Gra\hHy, you had ~!r. Powell build the pl~tform anq 
stairway in June, 1927' · · · ·· · ·.· ·- · -~ -~ : · · · 
.. A~ J :une; 1927, yes~ sir. 
P: Vjli-~¥:_- -~&~~r~ ;~~t :~tait'Y·~! ~f -~~ !h.~~~ ?.~·~o,r~ th~t! A. v , y~s·. ·- · 
Q. You -tore down the o~d qn~, tJten, and bul·lt ~new 011~~ 
A. '¥~-~- I had a: s(ah:Way there, and I had my nu~n ~build 
a platform.~ We or.di¥red -:soni~·-th.ick planlrs -with it' view to 
bui1cting·· a.·~platrorm~' . We useff i't. ··as ~i' :s&i.ffolcllng . first, and 
_ fixf .. ~-~~ t~~ c_!t!~ey~· · Yf~· ~~d i~ ~~W:e~ p~~pe_r~!-~~r ~he ~la~~ 
.opn. . 
' Q.· Y9u ~~ no platform befqre that time? 
_ A: ¥~~1 -~i_ii ~ !~cy 'g·qod pl~t~?r:m. . · · . Q~ D!4~ you bu1lP, a brand ·n.ew one, or Ju~t rep~ur the old 
p.~~·y -'· .~ ,~- .. ,)1• ~·-·· ... :: ••• ·: .... ·• --- ·; .; •>:· .•. .; •. • ···- ... , .• 
·· A: Built a new one. 
Q. A .new slai~ay · tooY . 
l.. ·we.n, 1 d(n('t lliinlf we built a new: stairway ~t that tim~. 
We repaired the- ·one 'we ·had. · · -~-' · ·: · · · 
Q. The· ~st-airway! was ·an>old sta.~rway-Y 4.: NQt ,so· .. qld. .. · ·· l. ' · · · · 
x~: It9w <>tat·· 
:A. Maybe·· hvo or three years old. Q. D() )y'ou remekb~r \vlieri th~ 'stairwa-y W&S built~ 
A. No, -sir, I do not. · " -· · ' ' ' · ·-
9.: W.~~ .~H.a~ b?il~ a~ :yo~r <li:r~~~on fllso? 
A. I don't un(Jer·stand yqu.- · 
page 97 ~ Q. :was thafbuilt at your direction also-by your.· 
.orders?' · · · · 1 - • • • 
A. Built" :before the platform 7 
Q~ :PHI yo.ifliave the 'still~~Y. -built a-lso-' 
}.~. J_.ilQF'.~ ~!oon-!J ~!~ J~e ~ir~y~t~nces· ~eg~Fding the r~ 
pan"Ing there. Tlie sta1rway a'Q.d platform were· ther~ :when 
·~~~~ l?W.~~~!!g ~~ pvt !n .~Y h~~s. . . · · · ! R· ~lie ~u#~tnlg ~~ a :v~rr q~~ buildn~g:-7 
'A. It's a f.alrly good bmlding for ·?o~or.~d pe~ple·: 
t 
W. W. \Villiamson v. J. w·. \Vellman. ~9 
The Court: Is it a ver-y old building? 
Witness: Yes, sir, what I would consider an old building. 
Q. When Mr. Powell constructed the platform, he did it un-
der your direction? · 
A. Yes, sir, he did it like I told him to fix it. 
Q. You knew what sort of work he was doing? 
A. Yes. 
Q. You knew the construction of that platform 7 
A. I don't know whether I drew it or not. 
The Court: You knew the manner of its construction 7 
\Vitness: Yes, sir. I knew how it 'va:s built. 
Q. It was safe? 
A. Yes, sir, I regarded it as safe. 
Q. It 'vas in the same condition it was when Malinda moved 
in theret 
A. Yes, sir. 
Q. It 'vas in the .same condition when Allen 
page 98 } Johnson moved in 7 
A. Yes, sir. 
Q. It w.as perfectly safe then 1 
A. Yes, sir. 
Q.. After the collapse, it was built back exactly as it was 
before? 
A. I didn't hear you. 
Q. After the collapse, it was built back exactly as it was 
before? / 
A. \Veil, practically the same wa.y, yes. 
Q. The same timbers T 
A. The same arrangement. 
Q. Put up there the same way? 
A. Just about the same way. I didn't change it . 
. Q. "\Vhat you have done is this: You have built a platform 
for the use of those hvo apartments out of certain timbers 
which eolla.psed,.injuring this man-rebuilt it the same way 
it was before. 
A. I didn't say I used the .same timber, except the plank 
of the platform. There is nothing the matter with that at all. 
I did use a new piece of 2x4 cross piece. I used a new piece 
in the center. I used 4x4 uprights, instead of 2x4. 
Q. Then you have made a change in the manner of con-
struction 7 
A. I didn't make any change. The platform is exactly the 
same. 
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Q. The platform when i~ coltapsed-what were the two 
upright pieces Y 
page 99 ~ A. The upright pieces against the house are the 
same kind now that they were .before. 
Q. What are the 4x4's? 
A. The 4x4 's are the outside uprights. 
Q·. They are not the kind that you had before 7 
A. Yes, sir. 
Q. I thought that the ones outside tha.t were 2x4's collapsed Y 
A. The 4x4's came up to the platform. I used the 2x4's to 
build a shed over the porch. 
Q. You have built a shed Y 
A. I haven't done it. I did so tha.t I could build it. 
Q. What did you do with the cross piece that pulled out 
and caused the collapse Y 
A. We used it in the work. 
- Q. HowT 
A . .Somewhere in the work. I didn't think it would be a 
·_good a good idea to put the same ·piece there· that came out. 
· Q. Was there anything wrong with itY 
A. Nothing, but I used a good deal of ne'v lumber. Wher-
ever there was any danger at -all, I used new timber. We 
used timber we had t~ere for the front porch and the back 
porch too, and propping the porch up. 
Q. If I understand this con·ectly, I thought Mr. Meade 
was trying to develop that the stairway and platform were· 
put back in the same condition as they were be-
page 100 ~ fore, ~th the same timbers. That isn't so, is 
itT 
A. Well, of course, I used new pieces in some places be-
cause I thought it best to do it. 
Q. It is not so, then, that you put it back exactly the same 
platform and stairway? 
A. Yes, sir. V-le ha:ve got the same· platform there as far 
as the formation of it is concerned-the same thing. 
· Q. The same timbers Y 
A. I ordered lum·ber there tha.t morning that was necessary 
to fix the porch over. 
Q. What did you do? 
A. Re-built the platform. 
Q. You re-built it as it was before? 
A. Practically the same thing. 
Q. I ~am not asking you practically. You built it back as 
it was before? 
A. Yes, sir. I worked on it myself. 
----~ 
. 
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. Mr. Meade: (to Mr. Carter) I want to ask you one q ues-
tion. Are you following up me, or are you examining him 
independently? · -
Mr. Carter: I am cross-examining him. 
Mr. Meade: I never did ask him about rebuilding it after 
the collapse. 
The Court: He made a statement as to liow it was rebuilt. 
Mr. M'eade: I .have no objection. It is simply prolonging 
matters some,vhat. 
page 101 } :Air. Carter: He testified as to the reconstruc-
tion of the platform-that it was rebuilt of the 
same timbers. 
Q. What, if any, change was made in the construction of 
the platform? -
A.. ·What change w:as made· in the platform? 
Q. Yes. 
Q. The middle piece was new lumber; the outside pieces 
are new lumber; the cross piece is new lumber. The plank 
across the platform was the same lumber. 
Q. The flooring was the same as before? 
A. Yes, sir. 
Q. The flooring to the platform is the same that you had 
before the accident? 
A. Yes, sir. 
Q. But that part that pulled away, you used a new piece 
there? 
A. Yes, sir. 
Q. Of course. Do you still say that the part that pulled 
away was just as good a,s a new piece! 
A. No, sir. You take anY' piece of lumber that has been 
out in the weather for a year or two, especially if it is sub-
jected to rain dripping on it, like this was. You don't expect 
to use that piece of lumber a second time. As a matter of 
fact, th~ lumber there, so far as anybody could notice was per-
fectly satisfactory. . 
Q. The timber-the piece of lumber that caused this col-
lapse was subjected to unusual conditions? 
page 102 } A.. There w·as nothing wrong about it up to 
that time. 
Q. Did I understand you to ~say that the piece of timber 
that pulled out was subjected to unusual conditions? 
A. I said-yes-it was this way: The cross piece under 
this 'vas wl1ere the drip was; it would get wet every time it 
rained. 
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Q. And it would get wet a lot quicker than the rest of the 
platformY 
A. A lot quicker than the other. 
Q. tf this piece pulled out, it was bound to collapse? 
·.A. No. 
Q. Isn't that what it did? 
A. W a.it. Take the same amount of weight on the other 
end, and it wouldn't. · 
Q. What made it collapse was that this piece pulled out, 
coupled with the weight, and rain dripping on the side of the 
houseY · 
A. Yes, sir. 
Q. That will always happen where lumber gets wetf 
· .A-~· ·Yes, sir. 
Q. You are the man in cha.rge of this house f 
A. Yes, sir. 
Q. You kne'v that tha.t wa.s about to happen f 
~.A. N~, sir. 
Q. Didn't you know that the timber was weak-
page 103 ~ eningY 
A. It will some every time. It wouldn't in a 
few months. 
Q. Did yon ever make the slightest inspection to see that 
the .Platform and st.airway were safe? 
. .A. I took notice of conditions every time I went there. 
Q. What sort of notice? 
A. I could see everything. 
Q. You never went and looked up under there Y 
A. I don't know that I did. I didn't have to. I could see 
through the steps. 
Q. So far as you knew, yon had a perfect platform f 
A. Yes. 
Q. It was safe when it collapsed? 
A. It was safe· before it co11apsed. 
Q. So far as your knowledge went, it was saf.e Y , 
A. Yes, sir. 
Q. So far as any inspection, or eare you gave it, yon never 
discovered any fl.:aw in itT 
A. I never said I never did, because at times, I made re-
pairs there. 
Q. Since Mr. Powell fixed it, had yon made any repairs to 
itY 
A. I never noticed anything wrong with it. 
Q. It was in perfect condition Y 
A. It was in good condition. ! 
o.J..; 
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Q. Since the duty rested upon you to inspect it, you didn't 
discharge that duty 1 
page 104 ~ A. I don '.t hear you. 
Q. You didn't keep it in good condition 1 
A. Yes, sir. 
Q. Notwithstanding the fact that it collapsed, you still S·a.y 
you kept it in good eondition 1 
A. The unusual weight caused it to give way, otherwise it 
'vouldn 't have done it. 
Q. It was in excellent shape when these gentlemen went 
on itY 
A. Yes, sir. 
Q. You don't know anything about it 1 
A. Yes, sir. I watch ·property all the time it is in my 
hands. I inspect it and attend to it. 
Q. You tell the jury that it was in good shape when it col-
lap-sed 1 
A. Yes, sir. 
Q. It was in good shape w~hen it was hanging down there? 
A. It wasn't in good shape then. 
Q. When did you get so positive that lVIalinda hailn 't suid 
anything to you about fixing the platform 1 
A. I was satisfied of it. 
Q. On the former trial of this case, you wermCt so sure 
of that, were you~ 
A. I tell you what happened: Before l said I had no con-
versation with l\falinda or Allen J oh.nson in regards to tixing 
this thing. When it comes to Allen Johnson, he just '\\ralked 
in like these darkies do lots of times. His name 
page 105 } isn't on my books, and not one cent -of rent did 
he pa.y me. He didn '~ pay one single cent. When 
this thing collapsed and ·they were in there, when we fixed the 
steps their name-s doesn't appear on my books a.t all. 
Q. They never paid any rent at all for the two months they 
were there? 
A. No, sir, not then. Oh, they rented about the lOth of 
April this year. They rented this· year, and paid their rent 
two or three times. This talk about promising to fix that plat-
form had reference to his talking to me one time about fixing 
the floor and the hearth. That is all this year. It doesn't ap-
ply to this at all. . 
Q. Weren't you asked a question before if these conver-
sations didn't occur Y 
A. I said they didn't, and I say now they .didn't. 
Q. Did you say that you do not recall having any conversa-
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tion with Allen or Malinda about .fixing this platform or stair-
way? 
A. I said the conversation about the :floor and tlie hearth 
took place this year. The question of being in there the 
~econd time didn't come up at the other trial at all . 
. Q. Mr. Gravely, do you mean to say that .Mlen Johnson 
paid you no rent at all for occupying that apartment for two 
monthRY 
A. No, sir. He -didn't st:'ly there two months. If you got 
property, and a man ·goes in there and stays there two or 
· three weeks-I was under the impression the 
page 106 ~ rooms were vacant. When I found they were 
in there, I got rid of them. · 
· Q. Can you tell me positively, one way or the other, whether 
they paid you any rent or not, that first time they were in 
·there1 
A. I have no record of their having paid me any. 
Q. Have you any record of anybody else paying any rent in 
that houset 
A. Yes, sir. 
Q. Why didn't you say that before, at the other trial Y 
A. At. the other trial the question of his second tenancy 
didn't come up. . · 
Q. Yon have talked with Mr. Meade-you are an employee 
of Mr. Williamson? 
A. Yes, sir. 
Q. Did you ever tell Mr. Meade that before T 
Mr. Meade: What happened this year ha.d nothing to do 
with what happened last year, or the collapse. 
Q. And you mean to say that he put you on the stand, and 
·never asked you about that. 
A. This yea.r's case had nothing to do with 'vhat happened 
last year. 
Q. I mean this business of his being a trespasser. 
A. My experience was he was just in there and got out. 
Q. Why didn't you tell about that. 
A. It didn't have anything to do with. it. I 
page 107 }- just mentioned it now because what he has been 
talking· ·about was this year. · 
Q. He wasn't there as a tenant of yours-he was there as a 
trespasser Y 
A. Yes, sir. 
Q. Yet on your direct examination, you told ].f.r. Meade 
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that the only two tenants entitled to use the stairWay and 
platform were Malinda Owen and Allen Johnson. 
A. Yes, sir, if he pays his rent, he would be a tenant. 
Q. You say now that he didn't pay it-that he went in there· 
without your pe]Jllission ¥ 
A. When he didn't pay it, I .got rid ·of him. I didn't know 
he was there. -
Q. Yet you told Mr. Meade that he was entitled to use those 
steps and that platform 7 
A. I told him the tenants in the two- rooms had charge of 
~~~rn. -
Q. Do you remember upon the the former trial of this case 
that you testified that upon some ocicasions you collected rent 
from Allen Johnson, and on some· occasions he left his money 
with Shack Wilson 7 
A. Yes, I do. 
Q. Well, you swore to that? . 
A. I had hvo oooasions confused. I didn't know he had 
been in there two different times until I examined my books 
to see. 
page .108 ~ W. W. WILLIAMSON, 
the defendant, being called as a witness in his 
own behalf, and being first duly sworn, testified as follows: 
Mr. Julian Meade: If your Honor please, and gentlemen 
of the jury, lVIr. Williamson is very deaf, and at the last trial 
I wrote out these .same questions to ask him. I don't know 
whether he knows they are the same questions or not. I am 
going to let him see the question, and then read it to you. 
DIRECT EXAMINATION. 
By Mr. Julian Meade: 
Q. You are the defendant in this case, are you not t 
A. Yes. 
Q. How long have you owned th-e house involved in this 
accident? 
A. Since 1916. 
Q. W a.s it -an old house when you bought it? 
A. It was an old house. 
Q. Are these rooms in the rear of the house in which Mr. 
Wellman was hurt connected in any way with the remaining 
apartments in the house? 
A. No. 
Q. Was the stairway and platform on which the plaintiff 
' was injured for the use of any other tenants y 
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.A. No. 
Q. Were the steps or platform boxed up, or closed up in 
any particular f 
A. No. 
_ Q. Were all the parts of the stairway and plat-
page 109 ~ form, including supports -and other parts open 
and obvious to anyone going up the steps¥ 
A. Yes. 
Q. Did you know anything about the visitations of Mr. 
Wellman on July 10, or_ on any other date? 
A. ,No. 
Q. Did you know he ever visited your house' 
A. No .. 
Q. The plaintiff alleges that the stairway and platform 
were not properly attached to the walls of the building·, and 
that this fact was known to you. ls this trueY 
A. No. 
Q. The plaintiff alleges also that the timbers were rotten, 
and improperly attached to the house, but that this was not 
known to him. There was not anything to prevent plaintiff 
from seeing this condition had it existed, 'vas there~ 
A. No. 
Q. Did you know of any unsafe or dangerous condition ex-
isting at this stainvay and platformY 
A. No. 
'Q.. Did yon make any covenant or agreement with Allen 
Johnson or any other tenant in your building to keep the 
stairway and platform in your house in repair! 
A. No. 
Q. Do yon manage the property in question and collect 
rents, or do yon haye an agent? 
page 110 ~ A. I had ~an agent. 
Q. Did you know anything about the injuries 
which !fr. Wellman sustained except what you have heard and 
seen since his recovery? 
A. No. 
Q. Did you know anything about any tenants in the house, 
or when they rented~ 
A. Didn't know any tenants. 
Q. Were the steps and platform to. the rooms 'vhich the 
plaintiff Wellman was visiting -at the time of his injury, mafe, 
so far as yon knew Y 
A. Safe. 
Mr. Talbott: We want the record to show that it was neces-
sary to examine the witness by written questions shown to 
-·-·--------------
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him, and on aooount of his extreme deafness, we will not at-
tempt to cross-examine. 
s~-- ~t .. ... ~·• •.• · ••• ,.. ...... ~~--·---·-·-·---
Defendant rests. 
ALLEN JOHNSON (Recalled) 
as a. witnesa on behalf of the plaintiff, testified as follows: 
DIRECT EXAMINATION. 
By Mr. Talbott: 
Q. All~n, when you fir.st moved into this house, from whom 
did you ask permission 7 
page 111 } A. 1\tlr. Gravely. 
Q. Where did you see him 7 
A. At his office. · 
' ' 
Q. Did you .pay him any rent in advance 7 
A. Yes, sir. I I ' • 
Q.. How muchY 
A. Seventy-five cents. 
Q. This 'vas before the aooidentt 
A. Yes, sir. 
Q. ])id he ·give you a receipt! 
A. Yes, sir. 
Q. Have you got that receipt f 
A. No, sir. 
Q. Did you pay him every week? 
A. Yes, sir. 
CROSS EXA];IINATION. 
By Mr~ Meade: 
· Q. What was the date7 
A. I don't remember. 
Q. 1927, 1928 or 1929 t 
A. I do·n 't know-the same year -a.s the accident. 
Q. A.fterwards or before Y 
A. When I rented the houset 
Q. Yes. 
A. Before. 
Q. Did you pay your rent? 
A. Yes, sir. 
page 112} A. (Continued) Every .Saturday. 
Q. Did he give you a receipt f.or it Y 
A. Yes, sir. 
Q. In your name 7 
:.1 ' 
' 0 ' ' t I . 
It 
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· A. Yes, sir. 
Q. Have you got any of those receipts? 
A. No, sir .. 
Q. Do you know why your name isn't on his books until 
the second time you went there? 
A. No, sir, I· couldn't tell that. 
Q. Who was in that room before you ·went thereY 
A. Who was in there? · 
Q,. Yes. 
A. I don't kno,v, sir, what the man's name was. The other 
neighbor's did. I just knowed his ff.ace. 
Q. How long did he g·o out before you went in y~ 
A. I don't know. 
Q. How long did Emma Hairston stay· in there with you Y 
A. Well she was there about the whole time. It was about 
four months in all. About two months before the accident. 
Q. I don't understand you. 
A. I stayed there two months the fir.st time, once before. 
Q. What time was Emma Harsden there with you Y 
.A. Before the accident. 
Q. How long was she there after the accident 7 
A. She wasn't there after the ·accident. 
page 113 } Q. She didn't cook for you the second time you 
went back? 
A. Yes, sir. 
Q. I thought you said she wasn't there with you the second . 
time? · .' 1 i.·i 
A. She was there up until a 'veek after the accident. 
Q. You went back there after the ·accident? 
A. I said I was there two .months, and moved, and the third 
.month I moved back, and that w.as-
Q. Twice before the accident1 
A. No, sir. 
Q. Once before? 
A. No, sir. 
Q. Did you go out of there along about in August and 
move back in there again this year Y 
A. No, sir. I ajn 't never lived in that house but twice. 
Q. The last time you were in there 'vas after the accident Y 
A. Yes, sir. 
Q. ·You were there before then? 
, A. Yes, sir. 
Q. Which time was Emma there? 
A. She was there each time. 
Q. Both times f 
W. W:. Williamson v. J. W. Wellman. 99 
A. Yes, sir. 
Q. Did Mr. Gravely put you out of there for not paying 
your rent? · 
A. No, sir, he have not. 
page 114 ~ INSTRUCTIONS. 
!1r. Julian 1\-Ieade: Counsel for defendant objects to instruc-
tions Nos. 1, 2, 4, and 5 offered by the plaintiff for the fol-
lowing reasons : · i .1 
These instructions completely ignore the theory of the de-
fendant in this ease, in so far as they fail to instruct the jury 
on the. question of whether plaintiff was a licensee on the 
platform at the time of his injury, or whether he was an in-
vi tee, and the necessary rules following in the event it may 
be determined he was a licensee or an invitee. 
And further, these instructions ignore the theory of the 
defendant that he owed the plaintiff only a duty to maintain 
the stairway and platform in the same condition at the time 
of the collapse as it was at the time that the tenants in the 
two upper apartments rented said promises. Counsel for 
the defendant take tbe position that this stairway was a pri-
vate stairway, rented jointly to .the tenants of the second 
floor apartments, and that the duty owed by the defendant· 
to those using stich ·stairway, is different and more limited 
than the duty which would be owed by him if such a stairway 
and platform were -a quasi-public one. 
Counsel for defendant further objects to Instruction No. 
2. for the plaintiff upon the ground that the court instructs 
the jury that the defendant owes the duty to use reasonable 
care for the maintenance of the stairway and 
page 115 ~ platform in a reasonably safe condition, and does 
not limit this duty, while it is claimed by .the de-
fendant that he does not owe anyone or everyone who may 
use such platform such a duty. 
Counsel for defendant particularly objects to Instruction 
No. 4, offered by the plaintiff on the ground that the doctrine 
of res ipsa loquitur does not ·apply in this case, ·and that in 
this case there is no presumption, because of the mere col-
lapse, that the defendant is liable to the plaintiff. The ques-
tion of whether it was a latent defect is involved. If it should 
happen to be a latent defect, the rule of res ipsa loqu.itur would 
not apply. · 
H·-- ---- -- ---------------------~ 
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~~r. Carter: A, B, and C are very .similar to those given 
at the last trial. We have no objection to B. A and C we 
object to because they ·are based on the theory of contribu-
tory negligence, and we contend that the evidence does not 
warrant any conclusion of that sort. -
As to the ot~er instructions offered, they were all offered 
and rejected before. Same objections as before. 
~[r. Talbott: If your honor please, we object also to in-
structions A and C because, as Mr. Carter stated, they are 
based upon the theory of contributory negligence, and we-
take the position that there is no evidence in the case showing -
any contributory negligence. B we object to be-
page 116 ~ ca.use it is based on the theory that there was a 
latent defect, and there is no evidence in the case 
to show that there was a latent defect. 
~fr. Meade: We note an exception to the refusal to grant 
plaintiff's Instructions A, D, E, F, G, H, J, K and L. 
Teste: This 21st day of December, 1929. 
HENRY C. LEIGH, Judge. 
page 117 ~ State of Virginia, 
· City of Danville, to-wit: 
I, Otis Bradley, Clerk of the Corporation Court of Dan-
ville, in the State of Virginia, .cfo hereby certify that the 
foregoing is a tru·e trans·cript of the record and judiC~ial pro-
·Ceeding.s in s~aid -court' in a certain action of trespass. on the 
case lately pending in ·said court between J. W. Wellman, 
plaintiff, and 'W. W. Williamson, defendant. 
And I also certify that the defendant, W. W. Williamson, 
has :filed with me a written notice to the plaintiff of his in-
tention to apply for a transeript of said record, which notice 
has been duly aooepted by Carter & Talbott, Attorneys, for 
said ·plaintiff. · 
Given under my hand this the 30th day of December, 1929. 
OTIS BRADLEY, Clerk. 
Clerk '·s Fee for Copy of Record, $44.50. 
·A Copy-Teste: 
H. STEW ART JONES', C. 0. 
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